
SEC &  
USCIS 
TAKE 

ACTION 
TO STOP 

EB-5 VISA 
FRAUD        

Illegal Finders Risks: NeogenixFOCUS

JANUARY 2013

The Source for Information 
on the U.S. EB-5 Visa Program



 

EB
5i

nf
o.

CO
M

  • 
 JA

N
UA

RY
 2

01
3

02

EDITOR’S LETTER

3 EDITOR LETTER

23 Events

38 Letter to Editor
Great Wall in Immigration falls a bit 
every month to CEO size agent comp. 
packages

39 Industry Roundup

FEATURES

 4 SEC & USCIS Take 
Action
Organizations stop scheme committing 
fraud.   

18 Risks of Paying Fees to 
Illegal Finders for EB-5 
Issuers: Neogenix
Recent bankruptcy reminds of need for 
use of registered broker-dealers.  

24 We Asked!
What’s on your EB-5 Wishlist for 2013?             
    
 

29 \ILW.com Sued for 
Contract Breach
A complaint was filed mid-January

32 NASAA Top Investor 
Threats of 2012
EB-5 Investment-for-Visa Scams

32

contents
EB5infoCOM

   18

24

18



EB5Info.COM

USADVISORS.ORG
EB5Info.com is the source for 

news and information on the 

USCIS EB-5 Visa Immigrant In-

vestor program and is powered 

by USAdvisors, a Registered 

Investment Advisory Firm, that 

performs independent Risk 

Analysis and Due Diligence 

on EB-5 Visa Regional Center 

projects to help clients make 

educated decisions based on 

facts related to the EB-5 Visa 

investment. 

CONTACT
Michael Gibson, 

     Managing Director

Registered Investment Advisor 

     CRD #157403

michael@usadvisors.org 

LinkedIn @EB5Info 

Facebook

cell : 305.978.1108 

office : 239.465.4160 

Skype: usadvisors.org

Kris Stell, Editor-in-Chief

kris@usadvisors.org

Skype: eb5news1

EB5Info.com 

EB-5 Newsletters 

EB-5 News

The past few years have 
seen a tremendous amount 
of growth and interest in the 
EB-5 Visa Immigrant Investor 
Program, not only from foreign 
nationals wishing to obtain a 
green card, but from U.S. public 
and private entities wishing to 
finance their ventures with the 
foreign capital.

As with any nascent industry, 
there will be issues and chal-
lenges that lay ahead and as 
the EB-5 program covers devel-
opment, economics, valuation, 
risk, immigration and securi-
ties fields those issues will be 
addressed and discussed by a 
large number of professionals 
and service providers from a 
wide range of practices. 

To that end, we are hoping that 
you, the reader, will find the ar-
ticles in these newsletters to be 
informative and thought-pro-
voking concerning the many 
challenges that investors face 
in making their EB-5 invest-
ment decisions, the issuers as 
they go to market to raise the 
capital they are looking for, and 
the attorneys and other service 
providers that aid them in put-
ting together the studies, offer-
ing documents and marketing 
material in a way that conforms 
with U.S. securities and im-
migration laws, regulation and 
guidance.

Best wishes,
Michael Gibson
Managing Director, USAdvisors.org

by MICHAEL GIBSON
Manging Director

EDITOR’S LETTER

Our goal is to try and  
engage our readers as much as 
possible through the use of in-
teresting articles, newsletters, 
surveys and special reports to 
highlight the EB-5 Immigrant 
Visa Program. Therefore, we
 hope that you find the contri-
butions in this issue of EB5Info.
com to be illuminating and 
please do let us know how we 

are doing, what articles you 
would like to see in the future, 
what you felt about the articles’ 
content and if you have any 
questions for the EB-5 com-
munity.
Kris Stell
Editor-in-Chief, USAdvisors.org

by KRIS STELL
Editor-in-Chief
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SEC & USCIS Take Action to 
Stop EB-5 Visa Scheme 
Committing Fraud

In a coordinated action unprecedented in our industry’s history, the SEC and USCIS have coordinated to stop the 
activities of Anshoo Sethi and the EB-5 designated Intercontinental Regional Center Trust of Chicago (IRCTC) from 
continuing to misappropriate funds from overseas immigrant investors in connection with the “A Chicago Conven-

tion Center LLC” offering that he and Chinese migration agents were heavily promoting to investors. 

 
SEC Action

The SEC alleges that Sethi, through the EB-5 visa Regional Center offering, used fraud and misrepresentation to sell 
more than $145 million in securities and collect over $11 million dollars in fees from over 250 investors and although 
Chinese agents were not named in the SEC action, their involvement was instrumental in the scheme and deception. 

The complaint alleges that Sethi and his associates orchestrated a scheme to dupe and defraud investors over a pe-
riod of 18 months by violating securities laws, making false claims, committing fraud and materially misrepresenting 
unsupported claims to collect millions of dollars in fees for his own personal account. 

The SEC states “the fraud described is ongoing and likely to continue” and has taken this step to protect the interests 
of current and future investors.  The agency is seeking an emergency ex parte relief to “enjoin violations of the anti-
fraud provisions of federal securities laws, freeze assets, secure a preliminary injunction and other equitable relief.”  As 
of today, several Chinese agencies continue to promote this project to investors on their websites:
• Worldway – www.worldwayhk.com/zt/zjg/zjg.html                 • SEETO Go Abroad – www.xintong.com.cn/chicago/
• ACC Tenet – www.acctenet.com/main/article/detail/id/237   • IMMI – www.immi.com.cn/contents/5/3511.html       
• Goldlink – www.can-goldlink.com/zhuanti/chicago/                • JUST INFO – www.visadvisor.com/cn/Project_29.html 
•  Visa 160 – www.visa160.com/usaall/zhijiage/                   • Gasheng – www.gasheng.com/news/usa2012111901a.shtm
• Golden Reach – www.jintengvisa.com/show.php?contentid=1112 

INDUSTRY FRAUD

by MICHAEL GIBSON
Manging Director
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The Lies
Among the allegations that Sethi promoted to inves-

tors are the following:
• All necessary construction permits had been ob-

tained to construct a convention center, five upscale 
and luxury hotels, restaurants, shopping facilities, bars 
and entertainment facilities

•  Franchise agreements with Indigo and Staybridge 
Suites (Intercontinental Hotel Group), Element by Wes-
tin (Starwood) Hyatt Place & Hyatt Summerfield Suites 
(Hyatt) were in place and in good standing

• These agreements would offer investors a “Hotel 
Brand Advantage” ensuring high volume through their 
brand name recognition, reservation systems and loy-
alty programs

•  Land with a market value of $177 million was being 

used as developer equity
•  Investor funds would be 100% protected and re-

turned in the event that their applications for residency 
were denied

•  Investment from Qatar for $370 Million was pledged 
as an additional capital contribution to the capital stack 
and to cover development costs

•  Construction would begin in the summer of 2012 
and occupancy of the first tower in early spring 2014

•  That Sethi, who is 29, had over 15 years of experi-
ence in real estate development and managing lodging 
properties

•  The project developer Upgrowth LLC had over 35 
years of experience in developing hotel and lodging 
properties

• The ACCC project would create over 8,000 jobs
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The Truth
All of the following is easily obtainable with a minimal amount of effort and due diligence and it will show that none 

of the claims made by Sethi can be supported by research and market based analysis. 
We reported our research in a 

report in 2011 and despite that and 
subsequent coverage of our con-
cerns as reported in the Chicago 
Tribune, EB-5 service providers, 
consultants, attorneys and Chinese 
migration agents could not get in 
line fast enough to collect fees and 
commissions as hundreds of inves-
tors were duped.

Financial consultants who have 
reviewed the convention center 
project on behalf of potential for-
eign investors said it has appeared 
troubled from the start.

Michael Gibson, whose Tampa, 
Fla.-based firm researches the 
viability of EB-5-financed develop-
ments across the U.S., called the project too big and unrealistic. He cited a saturated market for hotels in Chicago and 
the monumental task of securing the public financing and backing from so many private investors. The project, he 
said in an interview, is “a mess.”

“In order to raise this much capital from an extremely large number of investors (499), the migration agencies in 
China and elsewhere often make exaggerated claims to meet their quota,” Gibson wrote on his blog, eb5info.com.

 
Hotel License Agreements – Non-Existent  

The letters confirming the license agreements that were handed out 
by the agents were dated years before and were no longer in place by 
the time of the offering.

Hotel Agreement Letters (dated) according to the SEC action:
“Although Intercontinental Hotels and Starwood Hotels had previ-

ously entered into franchise agreements with Sethi and companies af-
filiated with him (other than ACCC and IRCTC), these agreements were 
terminated well before Defendants began circulating their December 
2011 Offering Memorandum to potential investors and selling the in-
vestments in the fall of 2011. In fact, these franchise agreements were terminated before ACCC was formed in January 
2011.”

“Star-
wood 
Hotels 
termi-
nated its 
relation-
ship with 
Sethi and 
an entity 
related 
to him 
in 2009-
more than 
two years 
before the 
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Offering Memorandum was circulated to potential investors and well before either ACCC or IRCTC were formed. By 
September 14, 2009 and November 20, 2009, respectively, Starwood had terminated two licensing agreements that 
Defendants maintained with Starwood in connection with developing Element by Westin and Four Points by Shera-
ton hotel properties under the names of Upscale Hospitality, LLC and Upsliding, Inc.”

“In subsequent letters, Starwood specifically directed Sethi, Upscale and Upsliding to cease representing that 
their properties were either one ofthe aforementioned Starwood brands immediately, including, but not limited 
to, in oral and written disclosures. Moreover, Starwood sought over $2.6 million in damages and fees as a result of 
breaches ofthe licensing agreements. Defendants did not disclose these material facts to USC IS or in the Offering 
Memorandum to investors.”

“Defendants also submitted to USCIS a letter purporting to be a “comfort letter” from Hyatt Hotels (on Hyatt Ho-
tels’ letterhead). Hyatt Hotels has informed the SEC that the letter is not genuine. Rather, Sethi manipulated an elec-
tronic version of a form Hyatt Hotels comfort letter (that was unsigned and contained numerous blanks) to generate 
the letter provided to users.”

Further investigation by Antonio Olivio of the Chicago Tribune reveals:

con’t next page
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CONSTRUCTION  
PERMITS

The only construc-
tion permits granted 
by the City of Chicago 
are for a 49x49 tent, a 
200 amp service panel, 
a fence, and to wreck 
and remove a brick 
building (see permit 1):

Description:   PER-
MIT EXPIRES ON 
01/08/2013 ERECTION 
STARTS: 11/12/2012, 
ERECTION ENDS: 
11/16/2012. ERECT 49’ 
X 49’ TENT FOR EVENT 
NOVEMBER 15,2012 
PER PLANS

Permit 2 – Descrip-
tion:   200 AMP TEM-
PORARY SERVICE

Permit 3 – Descrip-
tion:   FENCES: 1300FT 
IN X 6FT 0IN: QTY 1

Permit 4 – Descrip-
tion:   WRECK & RE-
MOVE 2 STORY BRICK 
COMMERCIAL BUILD-
ING

What is so remark-
able about the permits 
is that even though 
Sethi had been to 
China marketing this 
project for over 18 
months, made doz-
ens of trips, hosted 
countless seminars 
and raised over $145 
million in funding, the 
only progress he had 
made on the site was 
to demolish a build-
ing, erect a fence, put 
up a tent and install a 
small electrical panel.  
Remember that he 
was claiming to be 
completed with the 
construction of the 
first hotel and have it 
occupied by spring of 

Permit 1

Permit 2
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2014. 
In the meantime, 

dozens if not hundreds 
of I-526s must have been 
filed, or in the process 
of filing, yet it appears 
that no agent, immigra-
tion attorney or EB-5 
service provider thought 
to question the project’s 
ability to be completed 
on time when all they 
had done in 18 months 
of effort was to erect a 
small tent. 

I can understand that 
the investors’ attorneys 
may not have been 
aware that the hotel 
franchise agreements 
were no longer in place, 
and could not be both-
ered to place a phone 
call to verify such, but to 
not ask for photos and 
progress reports from 
the developers prior to 

submitting the I-526 and transfer funds might 
be considered by some to be a lack of due care 
for such a large and important investment. 

INFLATED LAND VALUE
In the Chicago Convention Center offering 

documents and in marketing material handed 
out to investors (see right and bottom pg. 10), 
Sethi and the Chinese agents often referred 
to the land as having a value of $178 million 
dollars, which is pretty funny to anyone who 
has seen valuation reports and inflated claims 
before and pretty steep for 2.80 acres far from 
downtown Chicago. 

According to reports, the land 
cost less than $10 million when 
purchased in 2008 so to claim an 
increase in value of nearly 2,000% 
is a pretty tall tale even by EB-5 
standards.  For tax purposes, the 
land was assessed at $603,960. For 
comparison, a nearby 20-acre par-
cel with improvements sold for $7.7 
million in 2011. 

Permit 3

Permit 4
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What the Integra report really says is:
The key words here are “land 

based on allocation of the fore-
casted stabilized income stream 
in terms of the relative contribu-
tions of the land; improvements, 
FF&E...” and “going concern.”  Sethi 
and his agents told investors that 
they were acquiring unimproved 
raw land for the value of the 
completed, cash flow producing 

assets or a “stabilized project”.  Here are the figures which more closely reflect the true value of the land at the end 
of the report: 

INFLATED DEVELOPMENT 
COSTS

Along with the inflated land 
valuations, the investors were 
also told that the costs to build 
and develop these hotel rooms 
would be substantial.  According 
to the SEC action:

“First, the costs of the project 
are unusually high compared to 

hotel industry data. The business plan reports that the hard costs of the project will be $686,365,381 with an additional 
$48,589,790 in soft costs such as design and engineering for a total cost estimate of $734,955,171. This value represents a 
cost of $738,348 per room (key) and $421.3 per square foot. Defendants claim that the land is worth $177,547,465, which 
if included, raises the estimated cost per room to $917,088.”

“However as of January 2012 full-service hotels (a step below luxury hotel) had an average total cost of only $212,300 per 
room. Luxury hotels had an average total cost of $610,500 per room. For a hotel complex with 995 rooms, these values pro-
duce a cost estimate ranging from $211,238,500 to $607,447,500. Therefore, the projected total cost of the project and the 
cost per room exceed even the high-end averages.”

According to the JN+A and HVS Hotel Cost Estimating guide the figures quoted by the SEC are accurate and con-
form to industry ranges (see below). 

 
INFLATED REVENUE 
PROJECTIONS

According to the SEC 
complaint:

“Defendants’ projec-
tions of increased air 
traffic to O’Hare and 
room occupancy data in 
their business plan and 
an economic analysis 
they retained are higher 
than local and indus-
try data. For example, 
the projected room 
revenues for 2017 are 
$105,077,000, which ac-
cording to the construc-
tion time frame should 
result in all 995 rooms 
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being ready for occupancy.”
“To achieve those room revenues, all 995 rooms would need to be occupied every day of the year at a price of $289 per 

night. This calculation would mean that the occupancy rates and prices would have to be even higher than the optimistic 
projections used in the economic analysis.”

Based on market research, there is no basis for the expectations of those returns.  According to studies by HVS and 
Smith Travel and Research:

“After several years of slow or nega-
tive supply changes in Chicago, there 
has been a significant introduction 
of new supply in 2008 and 2009, 
mainly in the upscale segments. 
Eight new hotels opened in Chicago 
during 2008. Through the first half of 
2009, four hotels have opened with a 
total of 880 additional rooms.”

“During the past six years, a total of 
17 new hotels have opened or re-
opened in Chicago,_representing 3,968 
hotel rooms. During the same period, 
eight hotels have closed, representing 
521 hotel rooms. Therefore, the net 
increase in supply was 3,447 rooms 
between 2003 and 2009.” 

con’t next page
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“Nine new or renovated hotels 
have opened or are under con-
struction and scheduled to open 
between 2009 and 2012. However, 
there a number of projects that 
had once planned to open in 2011 
and 2012 that have recently been 
stalled. Taking a longer view, the 
average change in supply from 
year-end 2004 through year-end 
2012 is forecast to be approxi-
mately 2.0 percent annually, which 
matches the longer-term historical 
average of 2.0 percent.” 

“An evaluation of near-term 
projects indicates that hotel 
room supply in the city will 
increase from 38,256 rooms 
at the end of 2008 to ap-
proximately 42,343 by the 
end of 2012. During the same 
period, we project demand 
will increase from about 9.1 
million room nights in 2009 
to approximately 10.2 million 
room nights in 2012.”

“After a peak in occupancy 
in 2007, continued supply 
growth and significant drops 
in demand in 2008 and 2009 
are projected to lead to lower 
occupancies through 2010. 
In 2011 growth in demand is 
projected to outpace growth 
in supply. In 2012, ADR is 
projected to surpass the ADR 
peak of 2007. Occupancy 
of 66 percent in 2012, how-
ever, is projected to finish 
below 2007’s occupancy of 74 
percent. Therefore, RevPAR is 
expected to top $131 in 2012, 
slightly below its previous 
peak of $137 set in 2007.”
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“RevPAR is expected to decrease more than 18 percent in 2009, as occupancies and rates both decline. In 2010, RevPAR is 
projected to experience a slight decline of one percent, as rates flatten, and occupancy falls one percent, due to an influx of 
supply increases in RevPar are projected in 2011 and 2012 as average daily rates increase and occupancies rebound.”

Even if the developers were 
to complete all 995 rooms and 
become operational in record 
time, it is unlikely that they 
would be able to collect any-
where close to the projected 
revenue based on current mar-
ket room rates and occupancy 
levels (see right).

Even accounting for inflation, 
ADR and RevPAR increases, 
the developers would conser-
vatively have to build three 
to four times the number of 
rooms to achieve their target 
of $105 million in revenue for 
2017. 

Research from TR Mandingo 
suggests barriers to entry, con-
tinued oversupply of inventory, 
low demand and difficulty for 
operators to increase RevPar 
and ADRs:

“The drop in both occupancy 
and rate that the suburban mar-
kets have seen when compared 
to the highs achieved in 2007 
is going to take longer to come 
back up, as the many overflow 
days they traditionally counted 
on are essentially gone.”

“We anticipate that 2012 will 
see the O’Hare market increase by 
4 percent in ADR within the next 
year, and around another 2.5% in 
occupancy, or around $105 and 
68%, although this will still put it 
well below its historic highs.”

con’t next page   
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“The suppression of rate 
increases is exacerbated by the 
increasingly competitive corpo-
rate and leisure meetings market 
where new products and a more 
aggressive marketing program 
by all the area properties has led 
to rate compression during all 
but the very peak spring and fall 
convention seasons.”

“The impact of these rates will 
gradually offset by more aggres-
sive pricing strategies in the com-
mercial sector and peak meeting 
periods. The slower rate recovery is 
also attributed to the lead time for 
booking larger groups at the large 
convention hotels, where group 
rates were negotiated during the 
dog days of the recession. It will 
take another year to burn off the 
pre-committed lower rate posi-
tioning in place during the lowest 
part of this recessionary cycle.”

“Other factors influencing rate 
discounting include the extensive 
corporate contract discounts 
employed by either existing agree-
ments with the market’s franchises 
or aggressive pricing from the op-
erators in the market area. Market-
ing and sales for most hotels in the 
group of significant hotel operations within the defined market are fairly aggressive due to the abundance of competition 
in the market.”

GARBAGE IN, GARBAGE OUT: 
THE INFLATED JOBS REPORT

Perhaps the most important 
conclusion from the exagger-
ated claims being made by 
Sethi was that these were the 
numbers that were incorporat-
ed into the Economic Impact 
Analysis (EIA) or “Jobs Report” 
which was shown to investors 
and submitted by immigration 
attorneys in their clients I-526 
submissions.

According to the SEC action:
“To the extent that the con-
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struction cost and revenue projec-
tions are both inflated, that will dra-
matically impact the estimated job 
creation figures. As job creation is 
the key to EB-5 investors potentially 
receiving permanent residency, this 
fact would be material to both in-
vestors considering the offering and 
to USCIS in their evaluation of the 
project as a viable EB-5 enterprise 
for which investor funds should be 
released from escrow.”

It is common to see inflated pro-
jections in these reports, they are 
used extensively by the Chinese 
agents in their marketing mate-
rial, but the production of such 
nonsense by the economists who 
release this when it is used to com-
mit fraud and cause harm to inves-
tors should have consequences.

Based on the inflated inputs 
(right), none of which were rea-
sonable when considering the 
experience of the developers, the 
progress towards completion, mar-
ket valuation, lack of any additional 
sources of capital (the $340 million 
investment from Qatar was a hoax 
as was the commitment from 
the Illinois Finance Authority), or 
expected revenue, yet all were used 
without question when construct-
ing the EIA to produce the jobs 
count widely circulated to investors 
and their attorneys. 

con’t next page
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For attorneys who submit these re-
ports in their client’s petitions without 
questioning any of the premises or 
conclusions contained within should 
also raise questions regarding due 
care.  One does not have to be an ex-
pert in impact analysis to see that the 
premises on which these job creation 
projections were works of fantasy. 

In light of the below, which is readily 
accessible to anyone with an internet 
connection, and considering the seri-
ousness of a petition for U.S. residency 
and a substantial investment by the 
foreign national, it should be reason-
able for those in a fiduciary role to ask 
questions regarding the claims made 
by promoters before loss and harm 

comes to their clients. 
I understand why many Chinese 

migration agents don’t care about 
the well-being of their clients as 
this project offered some of the 
highest commissions in the indus-
try, so any concerns that they had 
regarding a successful outcome 
were overcome by their greed, 
in this case, commissions of over 
$125,000 per investor were what 
was promised.  Since agents don’t 
report these commissions to inves-
tors, and the subsequent conflict of 
interest, most will naturally pro-
mote projects that give them the 
most financial return regardless of 

the consequences to their clients. 
What I don’t understand is why 

U.S. firms, public officials and 
EB-5 visa service providers choose 
to engage with developers and 
projects in which they do no due 
diligence, or why immigration at-
torneys continue to file petitions 
with little regard for questioning 
the premises on which the job 
creation or return of capital will 
be made.  Having unsophisticated 
clients sign waivers may not be 
sufficient defense in the cases 
where a small amount of due 
care could be seen by many to be 
reasonable and appropriate.
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The law states that the EB-5 visa 
investment must be “at risk” but 
in my opinion there is a substan-
tial difference between making 
an investment into an enterprise 
which may fail due to systemic 
and / or non-systemic risks and 
changes in market conditions vs. 
one in which there is no credible 
or sustainable plan to create suf-
ficient jobs to remove conditions 
or value to exit and repay inves-
tors their full principal invested. 

My opinion is that if service 
providers and immigration at-
torneys aid in fostering criminal 
activity by supporting fraud with 
services and filing petitions in 
these investments when a reason-
able doubt exists regarding the issuers ability to create jobs or return principal then why should they escape restoring 
investors losses when they litigate for relief? 

Foreign investors are looking to U.S. 
professionals to give them guidance 
on where to place their families’ future 
by making sound investments to 
secure the green card and hopefully 
this action will highlight the need for 
our industry to begin to examine more 
closely the projects and issuers ability 
to create value and jobs to satisfy the 
promises made in the offering docu-
ments.

I would like to thank the officials at the SEC: Charles Felker, Adam Eisner, Mika Donlon, Patrick Bryan and those 
at USCIS for their speed and urgency in bringing this action and for helping to stop fraud and watching out for the 
interests of the foreign national investors who put their faith and families’ futures in the hands of attorneys and other 
professionals in our industry, well done.  

• Chicago Investment Advantages
(prepared by Chinese agents)
• Job Creation Summary
• Comfort Letter - IFA
• Chicago Convention Center PPM  
(Mandarin)
• USCIS Letter of Designation
• Loop Capital Letter
• HVS Market Outlook
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Risks of Paying Fees to 
Illegal Finders for EB-5 
Issuers: Neogenix

The Case of 
Neogenix Oncology 
Inc. should be of inter-
est to EB-5 visa Regional 
Centers, developers, at-
torneys, accountants and 
other service providers 
and financial institutions 
who represent and coun-
sel the issuers of securities 
in the exempt EB-5 Reg D 
& S offerings.  In July 2012, 
the clinical stage biotech 
company filed for Chapter 
11 bankruptcy due to an 
investigation by the U.S. 
Securities & Exchange 
Commission (SEC) into 
the company’s capital 
fund raising activities that 
uncovered payments by 
Neogenix to unregistered 
persons.  The liability for 
rescission associated from 
payments to these unli-
censed finders resulted in 
the company’s inability to 
present audited financial 
statements that left them 
unable to continue raising 
funds. 

While this case covers 
the issuer of common 
stock to shareholders in 
a private company, it is 
illustrative of issues that 
should be of concern to all 
entities who raise capi-
tal in advising who they 
should engage with to 
assist in those efforts and 

who they should not, as well as the bur-
den for non-compliance associated for all 
who are involved in the offering and capi-
tal raise including the issuer’s attorneys, 
accountants and other advisors. 

This is an excerpt from a letter present-
ed to its shareholders on Feb. 6, 2012:

 “As we have previously disclosed, in 
October 2011, the Securities and Exchange 
Commission (SEC) began an inquiry into 
the legality of the company’s payment of a 
substantial amount of finder’s fees to par-
ties who assisted the company in selling its 
common stock but who were not registered 
or otherwise licensed to sell securities. The 
company had previously discontinued the 
practice of engaging unlicensed finders on 
a compensated basis.”

“Since that SEC inquiry was initiated, the 
Neogenix board and management have 
been actively addressing the significant 
issues that have resulted from this SEC 

inquiry and the company’s 
prior payment of finder’s 
fees to unlicensed parties. 
Those issues include ad-
dressing the potential right 
that some of our sharehold-
ers may have under federal 

and state laws to rescind their purchases 
of our shares that were facilitated by these 
unlicensed finders.”

“With input from professional advisers, 
the board and management proposed 
to our auditors an accounting treatment 
of any potential rescission rights as a 
“contingent liability” whose probability 
and amount is not certain. Our external 
auditors did not accept the company’s 
proposed accounting treatment for these 
potential liabilities. With the cooperation 
of our external auditors, we have now 
sought guidance from the SEC’s Office 
of Chief Accountant (OCA) on the proper 
accounting treatment of these contingent 
rescission rights...As a result of the pending 
SEC inquiry, the significant potential rescis-
sion liability and the inability to present 
audited financial statements, we have 
been unable to raise funds.”

 

The Filing  
In October 2011, Neogenix Oncology, 

Inc. (the “Company”) received an in-
quiry from the Securities and Exchange 
Commission requesting the Company to 
voluntarily provide information regard-

BUSINESS RISKS
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ing payments made by it to third parties in connection 
with the sale of its common stock. The Securities and 
Exchange Commission has not provided the Company 
with notice asserting that any violations of the securities 
laws have occurred. The Company intends to fully coop-
erate with the inquiry by the Securities and Exchange 
Commission.

As the Company has disclosed in prior filings with the 
Securities and Exchange Commission, the Company has 
made payments to third parties who have acted as find-
ers in connection with the sale of shares of our common 
stock.

Following the receipt of the inquiry letter, the Compa-
ny began an internal investigation to collect information 
regarding these third party payments made in connec-
tion with the sale of shares of its common stock. The 
Company is also attempting to determine whether those 
third parties were required to be licensed as broker-
dealers  to provide those services in any of the states 
in which investors resided and whether they had such 
licenses, and if any federal or state securities laws may 
have been violated as a result of any such actions.

“While the Company’s investigation is ongoing, its pre-
liminary assessment is that finder’s fees were made to 
some persons whom the Company has not been able to 
confirm were registered as broker-dealers or otherwise 
licensed under applicable state law and who may have 
been required to be so registered or licensed, and that at 
least some investors who purchased shares of common 

stock in transactions in which finder’s fees were paid 
may therefore have the right to rescind their purchases 
of shares, depending on applicable federal and state 
laws and subject to applicable defenses, if any.”

If that is the case, and depending upon the number 
of shares that may be subject to such rescission rights, 
then the Company may determine that certain of its 
previously issued financial statements should no longer 
be relied upon and that a restatement of certain of such 
financial statements may be required (to reclassify some 
of the Company’s outstanding equity as indebtedness), 
and may result in the Company’s independent registered 
public accounting firm expressing doubt regarding the 
Company’s ability to continue as a going concern in 
future reports accompanying its audited financial state-
ments. The Company has not yet made any such determi-
nation.

Retribution
To make matters worse, the unregistered “finder” 

that the company paid the most to, turned around and 
instigated so much unrest among the shareholders that 
Neogenix had to issue a public letter to it’s shareholders 
on Sep. 12, 2012 explaining their actions and to institute 
some damage control. This was similar to an incident 
that occured last year in the EB-5 industry in which the 
unregistered broker/agent published a letter denounc-
ing the actions and reputation of the project it had 
raised millions of dollars for.       (con’t next page)
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First, the correspondence you are receiving likely 
comes from a small group of shareholders, most of 
whom I believe to be simply misinformed, largely based 
on statements by John Squire and a few people who 
have worked with him. Mr. Squire was our primary 
unlicensed finder, and he received more than $2 million 
and a large number of stock options in finder’s fees, until 
the Company stopped paying such fees in mid-2011. For 
a long period of time, Mr. Squire has circulated state-
ments that are outright false, terribly misleading, and/or 
downright insulting and malicious about Neogenix, its 
business, and its people.

“Mr. Squire had been our primary unlicensed, com-
pensated finder. The SEC had just made an ominous 
inquiry directed at the Company’s past use of and re-
lationship with unlicensed, compensated finders for 
fundraising. The Company’s officers, in consultation 
with its legal advisors, determined that it would be 
inappropriate to go ahead and meet with Mr. Squire 
about fundraising at this time...”

I do not know the source of his apparent disregard 
of the truth and animus toward those of us who have 
worked tirelessly to preserve and enhance Neogenix’s 
business – whether it results from the fact that we 
stopped paying finder’s fees or from some other source. 
But I urge you to take into account the ultimate source 
of these statements before giving them any credence.

Securities Professionals Perspective
To get a professional perspective from someone who 

has raised capital and advises clients on what this might 
mean for issuers, or those that counsel and consult for 
them, I would recommend reading and watching John 
Slater of CapMatters.com articles and video.  This in-
sight should provide useful guidance to those involved 
in the capital raise process for our industry based on 
the lessons learned from this SEC investigation. 

John points out in his article that the SEC may now be 
relying on lawyers and accountants to bear responsibility 
and assume the potential liability for their actions when 
they realize that securities laws may have been violated 
by their clients.  It is interesting to note that it was the 
auditors in the Neogenix case that refused to certify the 
audited statements which led to the notice for late filing 
and the subsequent investigation by the SEC. 

“The bottom line is that both public and private 
companies that engage unregistered finders should 
view this as fair warning that the practice could pose 
serious financial risks.  For companies that have paid 
such finders in the past, this could prove to be a field 
day for the plaintiff’s lawyers.” 

“This could impact the market value of many micro-
cap companies that have participated in such practices 
and may limit their ability to raise capital in the future. 
As a result we would expect that many accounting and 

legal firms will require a disclosure of 
such risks in 2012 audited financial 
statements and regulatory findings. 
For some this could have implica-
tions for the market value of their 
traded equity or even, as in the Neo-
genix case, their survival.”

“Going forward we would antici-
pate that transaction attorneys and 
CPAs will add finder’s fees to their 
growing list of compliance obliga-
tions. For many years, the IRS has 
used legal and accounting certi-
fications as a lever to force such 
professionals to assure compliance 
with various aspects of the tax laws. 
Failure to do so, or in some cases to 
report violations to the authorities, 
can result in fines or even in suspen-
sion of professional licenses.”
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Securities Attorney Perspective
Another take on the case comes from securities 

attorney Alexander Davie who writes the Strictly 
Business Law Blog. He has written a detailed three-
part series describing the implications for firms 
who pay unregistered finders from a securities 
attorney’s point of view:

“Under such laws, just about any arrange-
ment in which someone is paid 
a contingent or variable fee to 
raise capital for a company is 
prohibited, unless that person is 
registered as a broker-dealer or 
is a registered representative of a 
broker-dealer.”

“Unfortunately, often there is 
very little a company can do once 
securities laws have been violat-
ed. Once this occurs, government 
agencies, such as the SEC or state 
securities commissioners, have 
the ability to open an investiga-
tion and seek penalties against 
the company for its violations.”

“In addition, investors who pur-
chased the company’s securities 

in transactions that violated securities laws often 
have what are called “rescission rights” — that is, 
they can undo the deal and require that the com-
pany (and sometimes its officers and directors) 
return the money that was invested plus interest. 
This creates significant contingent liabilities that 
can deter future investors from investing in the 
company.”

What makes this case so interesting is that so very 
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few publicly-traded companies engage in the services 
of unregistered finders to help them raise capital 
because the potential for rescission, civil and criminal 
liability is so great, but in the EB-5 industry it is almost 
entirely operated and funded (to the best of our knowl-
edge) by unregistered persons offering their capital 
raising and Regional Center management services as 
consultants in exchange for receiving success-based fee 
compensation. 

Almost none of these EB-5 “experts”, finders or con-
sultants are registered to accept success-based com-
missions or fees. Compounding the problems for the 
issuer and their professional counsel are that these 
fee-based service contracts are usually not disclosed 
in the operating documents, subscription agreements 
or to investors or their immigration attorneys. In China, 
investors do not even know that the migration agents 
promoting the EB-5 projects are paid compensation by 
the centers even though this compensation arrange-
ment can reach over $150,000 per investor when the 
front- and back-end fees are included in the compensa-
tion agreement. For attorneys who both represent the 
investors and accept the fees and other compensation 
(filing contracts) from the issuers, the problems become 
much difficult due to the conflict of interest and dual 
representation issues. 

The failure to disclose this material information to 

investors will most likely be seized upon by regulators 
and litigators and could be problematic for centers 
and issuers in the EB-5 visa community, their counsel, 
accountants and other service providers who continue 
to pay unregistered persons.  Even disclosing this 
information does not appear to insulate the issuers or 
practitioners from liability or rescission should there be 
evidence that U.S. securities laws were violated.

The Neogenix case appears to put not only the issu-
ers, but the professionals who assist them in the capital 
raise process, on the hook for violating securities laws 
and the potential repayment of capital to the investors 
if rescission is invoked by the investors or prompted by 
regulatory action. 

docs/Neogenix_Shareholder_letter_2-6-12_final(1).
pdf

docs/Neogenix TerryLetter9-12-12.pdf
docs/Neogenix shareholderletter10-1-12.pdf
docs/Neogenix.pdf

You can watch John Slater’s video on the Neogenix 
case here:

http://proclaim.netbriefings.com/flv/focusbankers/
anry9/focusbankeanry9100158/?axd=%7Buserid%7D
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After organizing the 
successful 17-member 
Shanghai EB-5 trade mis-
sion in November 2012, 
the Artisan Business 
Group, Inc. is planning 
the 2013 Beijing EB-5 
Business and Investment 
Exploratory Trade Mis-
sion for June. The main 
activities of the trade 
mission will include at-
tending an emigration 
trade show, meetings 
with leading emigration 
agencies, meeting with 

potential EB-5 investors; 
“The Evening of Beijing 
hosted by the Chairman 
Club by Brian B. Su” with 
emigration agents, EB-5 
investors, and local busi-
ness executives and other 
planned activities and 
business functions across 
the city. Very limited 
space, call Tyler McKay 
at 217-899-6661 or email 
info@ArtisanBusiness-
Group.com to reserve a 
spot. 

2013 EB-5 Business & Investment    
Exploratory (Beijing) Trade Mission       

Beijing, China • June 20-28, 2013

EVENTS

2012 Shanghai EB-5 Trade Mission

The Invest in America 2013 (Shanghai) Summit & Exhibi-
tion - Immigration and Investment Opportunities will 
be the 3rd annual USA-themed investment conference 
and exhibition in China. The event will attract large 
crowds of investors and business executives eager to 
learn more about investment and business opportuni-
ties. It is scheduled for March 15-18, 2013, and will take 
place in Shanghai, the Peoples’ Republic of China and 
will include over 20 breakout sessions and more than 60 
exhibition booths.
The 2013 summit will be extended to a four-day event 
and be held in conjunction with the Shanghai Spring 
Real Estate Expo in the Shanghai Exhibition Center. This 
expo has been running for 15 years, boasting a vast 
exhibition space and 40,000 visitors.
The event encourages and welcomes U.S. EB-5 regional 
centers, investment project developers, real estate bro-
kerage firms, franchises, PE and VC companies, financial 
services, attorneys, CPAs, international trade agencies, 
government officials and colleges to participate in 
exhibitions and presentations. The four-day exhibition 

will take place at the five-star facility with a large ex-
hibition venue and excellent amenities.  In addition to 
individual booth space in the exhibition hall, exhibitors 
will have opportunities to present project seminars, 
workshops, and private meetings with potential inves-
tors and partners. 
Visit www.investamerica2013.org/ for more infor-
mation. 

Invest in America 2013 
Summit & Exhibition   

Shanghai, China • Mrch 15-18, 2013
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F or the better portion of 
2012, USCIS has repeatedly 
stated at EB-5 stakeholder 

events that their target processing 
times for all EB-5 related form types 
would be four months. Current pro-
cessing times for these applications 
range 8-10 months. Making the 
process extremely lengthy both for 
companies seeking access to EB-5 
capital, as well as investors intent 
on starting their lives in the U.S. In 
2013, my hope is that processing 
times become workable.

2) Issuance of New EB-5 Policy 
Guidance. In November of 2011, 
USCIS Director Mayorkas announced 
and USCIS released draft guidance 
that was supposed to streamline all 
EB-5 guidance in a central memo-

randum. The public was given an 
opportunity to comment and a sec-
ond iteration of the memorandum 
was issued for comment in January 
of 2012. I urge USCIS to publish the 
new guidance to give both the US-
CIS adjudicators, as well as the pub-
lic. reliable and binding guidance as 
to what criteria EB-5 related applica-
tions must meet for approval. Not 
only will this give assurance to the 
public and provide a more workable 
framework for applications, but it 
will eliminate the all to prevalent 
Requests for Evidence, Notices of 
Intent to Deny and denials based 
on constantly changing policies of 
adjudicators.

3) Reconsideration of Premium 
Processing for EB-5 Regional Center 

We Asked!  
   What’s your EB-5 Wishlist
         for 2013?        

OPINIONS
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KATE KALMYKOV  
Attorney

JOSEPH WHALEN
Independent Consultant

Such dummies would be for 
review of shared “specific 
project” documents (busi-

ness plan, economic analysis, 
and transactional documents) 
but exclude individual financial 
documents. Dummies would 
provide Provisional Approval of 
a specific project with the caveat 
that success will be the key issue 
in an I-829 (even with material 
changes).”

“ Faster processing 
times for EB-5 
related petitions 
across the board.”

“ I would like to 
see premium 
processing of 
Dummy (or 
“ememplar”) 
I-526s filed 
as I-924 
amendments.”

Applicants. The adjudication of 
I-924 applications for regional 
center designation, amendments 
of regional center designations 
for geography or industry code 
and exemplar I-526 (project pre-
approval) is taking at least 9-10 
months. Introducing Premium 
Processing for I-924 applications, 
a process by which applicants pay 
an additional fee to have their 
applications adjudicated within a 
two week timeframe, would allow 
many projects that are relying on 
EB-5 funds to move forward at a 
reasonable pace in line with busi-
ness needs. USCIS Director Mayor-
kas initially announced his inten-
tion to introduce this program in 
June of 2011 to I-924 applications 
but then scrapped the idea earlier 
this year citing unexplained con-
cerns related to ‘fraud.’

4) Clear Guidance on Require-
ments for Job Impact Studies. In 
the past year, the USCIS has intro-
duced new restrictive interpreta-
tions related to what jobs qualify 
for EB-5 purposes particularly 
for projects that generate tenant 

jobs. However, they have failed to 
provide clear guidance on what 
qualifies as EB-5 eligible and what 
does not, repeatedly at stakeholder 
events that cases will be adjudicat-
ed on a case-by-case basis. Con-
stant changes and reinterpretations 
of what constitutesâ€œEB-5 eligible 
jobsâ€_ leads to uncertainty in the 
EB-5 world: both for the developer 
or organization seeking funding to 
create new, U.S. jobs, as well as the 
foreign investor and his dependent 
family members who are using the 
program to obtain U.S. permanent 
residency.

5) Streamlined Adjudication of 
I-924 Amendment Filings That Takes 
into Consideration the Realities of 
Business. As readers of this blog 
know, USCIS designated regional 
centers are approved for specific 
industries, geographic areas and 
economic models. Changes to 
initial designations in any of these 
areas is permitted but an amend-
ment request must be filed with 
the USCIS and approved before 
investors may begin to subscribe to 
a particular project outside of the 
scope of the regional center’s initial 
designation. USCIS must streamline 
the process for amendments and 
reduce wait times to receive these 
approvals. Currently, requests for an 
amendment to an existing center 
are taking longer to adjudicate then 
even applications for initial regional 
center designation. 

Kalmykov comments originally pub-
lished by www.eb5investors.com. con’t next page
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JULIA PARK
Attorney

I would like to see revamped 
efforts to salvage the exem-
plar I-526 process. Somewhere 

along the way, with so many 
issues (TEA, tenant-occupancy, 
guest expenditures, etc.) I think 
everyone kind of gave up on 
making the exemplar I-526s work. 
But if we can create a workable 
system where the business por-
tion of the I-526 is submitted only 
once and only the individual fund 
source documents are submit-
ted, the efficiency gains would 
be enormous for everyone. This 
makes sense for the USCIS as well, 
since this will allow a division of 
labor among the adjudicators: 
a smaller group of people can 
review the business documents, 
and then they can train a larger 
group of adjudicators to review 
the fund documents. We can 
build flexibility into the system 
as well by introducing a uniform 
amendment procedure for the 
already submitted business docu-
ments so that the USCIS can keep 
track of changes and I-526s can 
be turned around more quickly.”

“ In addition to 
the usual wish 
items such as 
fast processing 
times and better 
communication...”

JOR LAW
Esquire

There are so many things I 
wish for in EB-5 that I can’t 
list them all, but here are 

ten of them:
1) Legislative reform or USCIS 
rules that bring clarity to various 
aspects of the EB-5 program, for 
example:

a) Definition of “policy making”
b) Absolute certainty that LLC 

members having the rights of lim-
ited liability company members 
will satisfy control requirements.  
In fact, allowing passive investors 
regardless of entity type would 
be ideal.

c) Better understanding of 
“at-risk”.  For example, an issuer 
who claims to “guarantee” return 
of capital to investors although 
the guarantee, by itself, actually 
provides no greater security to an 
investor than the same issuer sim-
ply having a contractual obliga-
tion to return funds to investors 
after I-829 approval.  However, 
under the current regime, this 
same at-risk investment by the 
investor is generally deemed to 
be not “at-risk”.
2) JOBS Act rules finalized and 
promulgated
3) Greater involvement in the 
EB-5 industry by registered 

“ Greater self-
policing of 
regional centers 
and issuers...”

Wishlist con’t from page 11

investment advisers that can help 
analyze risk of investments.  Ideally, 
better access to a variety of deals so 
that investment decisions are made 
from a diverse pool of investment 
options.
4) Greater appreciation by EB-5 
investors of alternative investments, 
including riskier investments.  Also, 
greater understanding by EB-5 
investors that a real estate deal may 
actually be riskier than a startup, 
high-tech deal depending on how 
each deal is structured and put 
together.
5) Expedited processing options
6) Consistent adjudication and hon-
oring past adjudications, including 
exemplars that don’t undergo mate-
rial changes.  This is not to say that 
USCIS cannot change their rules or 
practices, but such changes should 
generally not affect applications 
that have already been adjudicated 
favorably.
7) Clarity on what collaboration 
is going on between USCIS and 
SEC, and specifically, what sort of 
cases are USCIS referring to SEC for 
scrutiny (they said in a stakeholder’s 
meeting that they had been refer-
ring cases to the SEC but didn’t 
provide any guidance beyond that).
8) More corporate attorneys on staff 
at USCIS so that they better under-
stand corporate documents, includ-
ing why certain language is drafted 
the way it is, and practicalities of 
business language.
9) Greater self-policing of regional 
centers and issuers in EB-5, perhaps 
under the guidance and direction of 
industry associations such as IIUSA.
10) As more scandals break out in 
EB-5, for authorities, politicians, 
investors, and the general public 
not to overreact.  Increased enforce-
ment in the industry to make it bet-
ter is crucial, and it is a shame that 
bad people do bad things in EB-5.  
However, people should also ap-
preciate that bad actors should not 
overshadow the many good people 
and good projects that utilize EB-5 
to better the US economy.
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“ 1. USCIS speed up 
EB-5 processing 
time. 
 
2. SEC enforcement 
against non-
compliance 
practitioners.” 

YI SONG
Esquire

ROBERT DIVINE
Attorney

USCIS resolves whatever 
issues are holding back 
hoards of EB-5 adjudica-

tions (mainly tenant occupancy) 
and finishes long held adjudica-
tions.
• USCIS finishes its EB-5 policy 
memo process and sets clear ad-
judication standards on the issues 
that are unresolved so stakehold-
ers can plan their transactions 
and applications and adjudicators 
can actually adjudicate them.
• Congress makes the regional 
center program permanent and 
adds to EB-5 visa numbers, prob-
ably by ceasing to count deriva-
tive family members.
• USCIS quickly completes the 
move of EB-5 adjudications from 
California to DC and staffs the 
program adequately with well-
prepared adjudicators who can 
use clear, published policies to 
make quick decisions that allow 
EB-5 to be used in good projects 
that can’t wait for all the un-
certainty and delay the current 
process imposes.
• USCIS develops a method of 
providing pre-filing consulta-

“ USCIS resolves 
whatever issues 
are holding back 
hoards of EB-5 
adjudications...”

JOHN TISHLER
Attorney

USCIS would put out a 
statement saying that EB-5 
programs are subject to 

the U.S. securities laws, and that 
USCIS will be asking I-924 appli-
cants to advise as to the intended 
registration or exemption relied 
upon for offer and sale of securi-
ties, broker-dealers, investment 
advisor act, investment company 
act, and state equivalents, and 
will issue RFEs where the avail-
ability of the exemption is not 
clear. There could be a similar 
statement made on I-526 petition 
that would reflect whether the 
applicant/investor was advised of 
the intended registration/exemp-
tion. 
• USCIS would provide more guid-
ance on when EB-5 money may 
be used to pay off bridge loans. 

(con’t next page)

“ USCIS would 
advise what 
oversight 
responsibilities, 
if any, a regional 
center cannot 
outsource to 
a project or 
unrelated entity. ”

tions for major developments, as 
do other agencies regulating large 
developments, to streamline critical 
planning.
• The SEC, having gotten its mind 
around prevalent EB-5 practices, 
gives clear guidance to the commu-
nity about what it will and will not 
tolerate.
• More FINRA-registered broker-
dealers become comfortable and 
proficient with EB-5 offerings and 
enter the space with reasonable 
fees and practices.
• The few promoters who have 
intentionally misled EB-5 investors 
and swindled and squandered their 
money and sabotaged their status 
experience personal liability and jail 
time.
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DAWN LAURIE
Attorney

1 ) USCIS would allow Regional 
Center entities to enter 
G-28s (Notice of Entry of Ap-

pearance) alongside the investor 
on an I-526 petition.  This would 
streamline filings, minimize USCIS 
resources, and recognize the fact 
that many of the Requests for Evi-
dence (RFE) arise out of project 
related issues. This would also 
ensure regional centers, includ-
ing those that enter into services 
agreements with unrelated proj-
ects, take an active role in overall 
compliance.

2 ) USCIS would revisit the 
logistics of the December 
2009 EB-5 material change 

memorandum from a technical 
perspective. Specifically, I wish 
for the expedited processing of 
I-485s for individuals that have an 
approved 2nd I-526 petition. 

3 ) As long as I am wishing, 
would the USCIS consider 
implementing a process to 

“ USCIS would 
revisit the 
logistics of 
the December 
2009 EB-5 
material change 
memorandum 
from a technical 
perspective. ”

Wishlist con’t from page 13

allow for holding I-829 petitions in 
abeyance where there is a question 
of the timeliness of job creation 
(by the “new/amended” project) 
due to perceived material change, 
rather than denying the petition 
outright? This should be a workable 
solution as the USCIS has held I-751 
petitions in abeyance where the 
petitioner and spouse are separated 
but not yet divorced.

4) Wishing for some vehicle 
that would allow the USCIS to 
assist investors caught in the 

“material change” issue, the ability 
to maintain their original adjust-
ment/admission date for purposes 
of naturalization, provided their 
I-829 (Removal of Conditions on 
Residency) was first approved. 

5) The USCIS would timely pub-
lish the I-924A annual statis-
tics. Publicizing this informa-

tion on an annual basis would add 
more transparency to the overall 
process. 

“ The issue of 
primary concern 
is the safety of 
capital. If there’s 
data out there, it 
would be most 
helpful.” 

SUNEETA  DEWAAN
Esquire
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ILW.com Sued for 
Contract Breach
Immigration law publishers, ILW.com and its direc-
tors, Sam Udani and Shrikant Rangnekar, are being 
sued for breach of contract fraudulent inducement, 
fradulent misrepresentation, and unjust enrichment.

Immigration Law Pub-
lishers, ILW.com, and its 
directors, Sam Udani and 
Shrikant Rangnekar, are 
being sued for breach of 
contract fraudulent in-
ducement, fraudulent mis-
representation, and unjust 
enrichment by leading 
Chinese migration agen-
cies, a consulting firm, 
and investment advisor 

company. The Chinese Mi-
gration Groups in the suit 
are Aoji Star International 
Education Consulting 
(Beijing) Co., Ltd. and Swift 
Overseas (Hong Kong) 
Consultation Ltd. The other 
plaintiff include the EB-5 
business plan consulting 
firm Strategic Element. Mr. 
Philip Cohen is the presi-
dent of the company.  The 
plaintiffs also include the 
highly respected registered 
investment advisor firm 
Usadvisors.org. Mr. Michael 
Gibson is the managing 

director of the firm and the owner of well-
known EB-5 website: EB5info.com. 

The complaint was filed with the Fed-
eral Court at Southern District New York 
last week. The Manhattan-based law firm 
of Mona Shah & Associates represents all 
Plaintffs. 

THE PLAINTIFFS
Aoji Star International Education 

Consulting (Beijing) Co., Ltd. is one of 
the largest registered migration agen-
cies in People’s Republic of China.  The 
agency has 29 branch offices throughout 
China. In 2012, Aoji was voted No. 1 at 

the “Sohu Going Abroad” Chinese media 
channel for the “Top Global Migra-
tion Service Expert Team.” The general 
manager of Aoji also serves as the vice 
president of the largest, independent 
self-regulatory organization for migra-
tion agencies in China. 

Swift Overseas is a Hong Kong incor-
porated company with branch offices in 
mainland China. Swift is in the business 
of marketing investment projects to the 
registered migration agencies, providing 
training to migration consultants, and 
organizing investment conferences and 
seminars. 

Strategic Element is an EB-5 business 

LEGAL MATTERS
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Lawsuit con’t from page 15

plan consulting firm, which provides  marketing stud-
ies for entrepreneurs, EB-51 regional center founders, 
project owners, and developers in the financial and EB-5 
community. Strategic Element has worked with ILW on 
several occasions, including the production of THE EB-5 
BOOK 2012-2013 Edition.  

US Advisors is a registered investment advisory firm. 
The firm provides financial analysis services for EB-5 Re-
gional Center projects and comparative analysis reports 
for foreign national investors, on a variety of matters 
including, job creation methodologies, strategic plan-
ning, management, risk factors, and risk mitigation. US 
Advisors co-organized an EB-5 seminar with ILW.com in 
Orlando, FL in March 2012.             
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COMLAINT FILED
The recently filed complaint states that, at a re-

cent exhibition held at the Grand Hyatt in Beijing on 
December 2012, Aoji and Swift partnered with ILW for 
the purposes of marketing the event. The complaint 
states that the event was organized and paid for by 
the Chinese entities. ILW marketed the event utilizing 
their highly trafficked website -  ILW.com. The Chinese 
promoters complain that during the promotion, ILW 
represented the event as one of their own. As a result, 
ILW managed to persuade the participants to wire 
money directly to ILW rather than to the actual confer-
ence organizers. Many of ILW’s solicitations were exag-
gerated and blatantly false –The promoters repeatedly 
asked defendants to cease the misrepresentation in 
their solicitations as news had filtered back to China 
and was causing unease.  ILW failed to comply with 
their requests.

ILW are also accused of illegally withholding con-
ference revenues. The Chinese promoters complain 
that they were forced to pay all the expenses from 
their pockets.  In addition, the Complaint states that, 
although ILW have no business contacts in China and 
have never participated in an overseas conference in 
Asia as it relates to EB-5 Program in Asia, they never-
theless continue to advertise that they have the ability 
to promote EB-5 projects overseas. 

How far overseas exhibitions and conferences are 
effective is often questionable. In a country such as 
China, direct investors are usually very difficult to ob-
tain as there is a system of registered migration brokers 
with the Administration Office of the Exit and Entry. To 
become a registered migration broker is an expensive 
process, often costing upwards of $400,000. There are 
approximately 260 registered migration brokers in 
Mainland China. Without doubt, there is a need for re-
gional centers or EB-5 project owners to seek the atten-
tion of the migration brokers. Expos have the potential 
to provide exposure to EB-5 projects in the Chinese 
market, provided that they are frequented by the 
migration agents, marketing materials are adequately 
circulated, along with key media presence.

In the complaint, Plaintiff, US Advisors states that it 
co-organized an EB-5 seminar in Orlando, Florida with 
ILW in February 2012. US Advisors states that the firm 

chose to bear all internal expenses of the seminar (web-
site building, travel, hotel expenses, etc.) and accuses 
ILW for failing to forward payments from revenues gen-
erated from the event or to pay other seminar related 
expenses.   

Plaintiff Strategic Element states that it entered an 
agreement with ILW as author and editor of the EB-5 
Book published by the latter.  The Agreement states that 
that ILW would not use materials created and developed 
by Strategic Element towards entrepreneurs, founders, 
and the financial community. Strategic Element accuses 
ILW of directly contravening said agreement when ILW 
organized seminars and included prohibited material 
in its events, which directly conflicted with the specific 
market Strategic Element targeted.

In addition, Strategic Element states that ILW sold its 
materials at the seminars and failed to pay any pro-
ceeds of the sale. Based on the same agreement, which 
includes US Advisors and Strategic Element, it is alleged 
that ILW failed to compensate both parties with pro-
ceeds from number of ILW-organized seminars or the 
book’s sales. 

 
RELIEF SOUGHT 

In addition to compensatory damages, the Plaintiffs 
have requested compensatory damages, punitive dam-
ages, injunctive relief, etc. against ILW given its repeated 
acts of circumventing legally-binding contractual agree-
ments and other fraudulent conduct in their business 
dealings.   It is hoped that the judge’s ruling on this case 
will ultimately protect integrity of the EB-5 program and 
the players within. 
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NASAA 2012 Top Investor Threats: 
  EB-5 Investment-for-Visa Scams
 

T he North American Se-
curities Administrators 
Association (NASAA) 

has released its list of the top 
10 financial products and 
practices “that threaten to trap 
unwary investors.” This list was 
complied by the association’s 
securities regulators in their 
Enforcement Section. NASAA 
was organized in 1919 and is 
described as the oldest inter-
national organization devoted 
to investor protection.
 

First reported on their web-
site and later by Forbes, the list 
includes the following:

 
New Threats:

• Crowdfunding and Internet 
Offers

• Inappropriate Advice or 
Practices from Investment 
Advisers

• Scam Artists Using Self-
Directed IRAs to Mask Fraud

• EB-5 Investment-for-Visa-
Schemes

 
Persistent Threats:

• Gold and Precious Metals
•  Risky Oil and Gas Drilling Pro-

grams
• Promissory Notes
• Real Estate Investment Schemes

• Regulation D Rule 506 Private 
Offerings

• Unlicensed Salesman Giving 
Liquidation Recommendations

The 2012 JOBS Act features promi-
nently in much of the descriptions 
as concern over the deregulation of 
the financial markets could invite 
in more unscrupulous operators 

and promoters to dupe unwary 
individuals into investing in risky, 
illiquid assets.

In the U.S., NASAA acts as the 
voice of state securities agencies 
responsible for investor protection 
and efficient capital formation and 
their mission is seen as protecting 
investors who purchase securities 
or obtain investment advice.

byMICHAEL GIBSON
Chief Director

TOP THREATS
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The concern is that relaxed 
rules and registration exemptions 
proposed under the Jobs Act to 
promote raising capital with Crowd-
funding and other Internet solicita-
tion platforms will encourage more 
investment into projects where the 
risks are not clearly outlined, or 
worse, where there is material mis-
representation of the safety of the 
investment to unwary investors.

“Many states are reporting a 
recent increase in active investiga-
tions or recent enforcement actions 
involving Internet fraud and JOBS 
Act-triggered activity is likely to 
elongate that trend.”

The next item was In-
appropriate Advice or 
Practices from Investment 
Advisers and that should be 
of interest to the many “EB-5 
Consultants” who offer to 
expedite the process of rais-
ing capital for their Center 
clients by putting up web-
sites and hosting seminars 
offering advice in return 
for receiving success based 
compensation and “finders” 
fees.  These unregistered brokers 
freely give investment advice in 
return for compensation from the 
Centers which they represent. 

While this activity is illegal it is 
common practice in the industry 

due to the lack of enforcement ac-
tion by regulators, but that could 
change due to the increased scru-
tiny being given to the industry and 

practices by those that the Regional 
Centers employ to raise capital for 
them.

Against regulated, registered 
firms actions by state agencies have 
doubled focusing both on compli-
ance and advice being given.

 

EB-5 Investment-for-Visa schemes
This is the first time that the EB-5 

Immigrant Investor program has 
made the list of top-investor-threats 
but not without good cause. NASAA 
lists the following reasons why the 
program made the watch list:

 
2012 NASAA Top Investor Threats

The following list of the Top 10 
financial products and practices 
that threaten to trap unwary inves-
tors was compiled by the securities 
regulators in NASAA’s Enforcement 
Section.

EB-5 Investment-for-Visa Schemes. 
The Immigrant Investor 
Program, also known as EB-5, 
is an immigration program 
linked to job-creation that 
is growing in popularity, but 
investors must beware of 
promoters who falsely claim 
that an investment in their 
venture is safer or guaran-
teed due to an influx of for-
eign cash. The EB-5 immigra-
tion category is a 20-year-old 
program that grants a U.S. 
visa to foreign nationals who 

invest a minimum of $500,000 into 
a new commercial enterprise (The 
equivalent Canadian Immigrant 
Investor Program (IIP), requires a 
C$800,000 investment). This job-
creation effort has attracted inves-

A con artist will use every trick 
in the book to take advantage 
of unsuspecting investors, in-
cluding exploiting well-intended 
laws, in order to fatten their 
wallets.” 
– NASAA Past-President Jack. 
E. Herstein
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tors from around the world, and 
as with any investment approach, 
increased interest has been accom-
panied with new challenges. All in-
vestments with an EB-5 component 
are subject to traditional securities 
laws, and investors need to be alert 
to the foreign-funding feature.

“INVESTORS MUST 
BEWARE OF PRO-
MOTERS WHO 
FALSELY CLAIM THAT 
AN INVESTMENT IN 
THEIR VENTURE IS 
SAFER OR GUAR-
ANTEED DUE TO AN 
INFLUX OF FOREIGN 
CASH.  UNSCRUPU-
LOUS PROMOTERS 
MAY SEEK TO PROP 
UP THE PLAUSIBILITY 
OF THEIR SCHEME 
BY HIGHLIGHTING A 
CONNECTION WITH 
A FEDERAL JOBS 
PROGRAM.”

They continue 
by reminding the 
reader that “all 
investments with an 
EB-5 component are 
subject to traditional 
securities laws,” 
something that is 
overlooked by many 
in the industry, in 
particular immigra-
tion attorneys who 
continue to give 
investment advice 
to their clients on 
which EB-5 project 
to select based on 
subjective criteria in 
return for compensa-
tion and lucrative 
contracts for legal 
work.

Unscrupulous promoters may seek 
to prop up the plausibility of their 
scheme by highlighting a connec-
tion with a federal jobs program. 
Similarly, investors may be intrigued 
by the prospect of big funding from 
investors in China or other foreign 
countries with traditional or grow-
ing economic power. In a recent 

case, the developer of a failed 
artificial sweetener factory planned 
for a small Missouri town sought 
Chinese investors through the EB-5 
program, and made that a key com-
ponent in pitching and then selling 
the underlying government bonds 
issued for the project. While the 
existence of Chinese funding may 

TOP THREATS
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have seemed promising to the city 
issuing the bonds and the investors 
who bought them, the developer 
defaulted on the first bond pay-
ment, leaving the city and investors 
out millions of dollars. Investors 
considering any enterprise with an 
EB-5 or IIP feature should make sure 
to obtain full information on every 
component of the venture, includ-
ing all funding sources and the 
background of all promoters.

Many EB-5 Regional Centers and 
project developers continue to rely 
on U.S. immigration attorneys to 
promote projects to their clients 
and are given success based fees 
and other forms of compensation 
in return but these unregistered 
promoters may find little protec-
tion afforded to them in the event 
of regulatory action or investor 
litigation should their ac-
tions and recommendations 
cause loss or harm to their 
immigrant clients, and will 
most likely find little protec-
tion in the dislaimers they 
produce.

They conclude with these 
remarks:

“INVESTORS CONSIDER-
ING ANY ENTERPRISE WITH 
AN EB-5 OR IIP FEATURE 
SHOULD MAKE SURE TO 
OBTAIN FULL INFORMATION 
ON EVERY COMPONENT OF 
THE VENTURE, INCLUDING 
ALL FUNDING SOURCES AND 
THE BACKGROUND OF ALL 
PROMOTERS.”

In recent months we have 
seen a number of promoters 
on EB-5 discussion boards 
such as Linkedin promoting 
investments and offering 
large commissions in return 

for investors found (see graphic 4 
and 5) or seeking commissions in 
return for investors delivered (see 
graphic 6).

The remainder of the list pro-
duced two topics of interest to the 
EB-5 community:

 
Real Estate Investment Schemes

The report noted that real estate 
fraud ranked as the third most com-
mon product leading to investiga-
tion and enforcement actions. It 
mentions that even with legitimate 
real estate investments, there are 
substantial risks involved and with 
non-legitimate scam artists the risks 
rise even more dramatically.

“While legitimate real estate 
investments can be an important 
component of a diversified portfo-
lio, investors should be aware that 

schemes related to buying, renovat-
ing, flipping or pooling distressed 
properties also are popular with 
con artists.”

Regulation D Rule 506 Private 
Offerings

Reg. D offerings used to be the 
exemption of choice by EB-5 Re-
gional Centers until they realized 
that if they filed the accompanying 
Form D they would be required to 
disclose payments made to un

registered agents and then most 
switched to the less clear guide-
lines afforded to them under the S 
exemption.

“In the most recent survey of 
state securities regulators, fraudu-
lent private placement offerings 
were ranked as the most common 
product or scheme leading to inves-

tigations and enforcement 
actions.”

The report goes on to say 
that companies use the Reg. 
D offerings to raise capital 
for legitimate purposes, 
these investments are highly 
illiquid, lack transparency, 
have little regulatory over-
sight and not suitable for 
many individual investors. 
The concern is with the 
removal of the 502(c) ban 
on general solicitation, more 
abuse of the lax regulatory 
environment will result in 
greater losses by investors.  

“While legitimate real estate in-
vestments can be an important 
component of a diversified 
portfolio, investors should be 
aware that schemes related to 
buying, renovating, flipping or 
pooling distressed properties 
also are popular with con 
artists.”
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LETTER TO THE EDITOR

I n China today, immigra-
tion agents know that after 
Spring Festival there will re-

ally be a New Year to think about. 
A new crop of 60+ EB5 projects 
are on their way to Chinese EB5 
investors. EB5 agents are even 
now commenting about the sheer 
size and efforts needed to analyze 
(or most likely not) this huge vol-
ume of work. They wait with both 
happy anticipation and worry if 
their new million dollar player 
will perform as promised or push 
them out of business with some 
tricky financial deal they don’t see 
coming. 

Why? Happy anticipation; it 
looks like this:

Agents:
• To developers and RCs, buying 

the market is the new phrase in 
EB5, (or is it just a knock off of the 
old P&G model of buying brand 
identity and shelf space with 
cash?) 

• Developers have secured 
astonishing capital resources to 
pay agents outside of administra-
tive fees – where does this money 
come from? Oh, the investors are 
paid 1% a year.

• Agents are getting dizzy. Com-
mon project incentive packages 
as of this January are a 40,000.00 
base and 1-3% back-end pay-
ment on capital raises for the 
period of the project per investor. 
On a 30mm EB5 raise (average 
size these days) this is up to, yes, 
115,000 per investor, at 60 inves-
tors, a lot of cash for former travel 
agents and student visa consul-
tants.

The Great Wall in 
immigration falls 
a bit every month 
to CEO size agent 
comp. packages

Developers:
• Money still gets the attention 

and action of agents.
• Weak projects grow in Her-

culean strength and resolve as 
back-end payments increase, oh 
well, the damn thing can always 
be refinanced, maybe.

• The fallout of investors from 
dead and dying projects (now 
at least 8) are dropping fatigued 
investors into the new investor 
baskets like pennies from heaven. 

The flip side:
 Agents:
• Wonder which project is a walk-

ing time bomb ready to go off at 
any moment. We can name more 
than 20 of them that fail the smell 
test, let alone serious analysis. 

• The daily parade through agent 
offices by developers, RCs, state 
officials, bankers continues all day 
long, every day of the week. 

• Agents don’t know what to do. 
They have neither time nor inclina-

by KEVIN JEFFERS
Pinnint Hong Kong Ltd., 

US Representative Office
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tion to hire experienced financial analysts, hey, that 
costs money.

• Tenant-occupancy nightmares are over, right? 
Or will they keep rearing their ugly (and economi-
cally absurd) head in future 526 RFEs (consult USCIS 
crystal ball).

• To backstop wobbling EB5 projects and spread 
risks in face of mounting RFEs, agents are diversifying 
into the EU where governments in need of cash are 
liberalizing immigration policies of cash in exchange 
for green cards (Italy, Greece, Albania and Bulgaria 
(yes, true), to name a few. We hear preferred spread 
of projects is 70% EU work, 30% EB5. How will new 
projects fare with this reduction in EB5 work?

Developers:
• 50+ new projects in the market and growing, 

there is competition at every level of the agent 
market. 

•Instead of anticipated quick and easy raises, devel-
opers are being forced out of the race as limited capi-
tal pushes against the reality of a saturated market. 

• You want attention? Be prepared to pay for it. 
• Job creation – well who needs to prove that out, a 

well-paid economist will turn the trick for you. 
• The agent contract sworn in solemn brotherhood 

over Mao-tai and Gambei’s are pushed to the back 
drawer as newer projects with more agent compensa-
tion come into the market

What is the right and wrong of this? My view is this 
– nothing. It is as natural as the sun, moon and stars. 
The EB5 program is cycling though a painfully blunt 
maturing process. This is American capitalism as it’s’ 
most aggressive and best creative cycle. Blossoming 
and dying in months in an unregulated marketplace 
the dream goes on. But money talks. Those with deep 
resources and a canny sense of profit distribution buy 
the market. Those without deep pockets or a creative 
plan struggle and hope for the best. Or mostly go 
home empty-handed. 

The EB5 market comes to life again in late March as 
happy holidayers return to work, pay their bills, take 
a look at their new real estate kingdoms and worry 
about the future (taxes). Why invest 550,000 in a very 
dicey investment scheme? Maybe immigration is bet-
ter delayed for next year, or next year, or.... 

They – like you, need to choose partners very care-
fully, do the homework and understand the drift in 
values we are seeing every few months. There is no 
reset or second chance. You need to get it right the 
first time.  

The body of RFEs and com-
ments  regarding job creation 

for projects that move employment 
from one site to another site in a 
similar business or neighborhood has 
created a backwash of concern in the 
China immigration market. Agents 
are now scrutinizing projects for job 
creation duplicity and the simplest 
projects – most targeted to hotels, 
offices and retail operations – are re-
fused because they seem to or might 
violate this unwritten USCIS standard 
for removal of a conditional green 
card. Here for more. 

Mexican Citizens Attracted to 
the EB-5 Visa – An increas-

ing number of wealthy Mexican citi-
zens have moved to the USA using the 

INDUSTRY ROUNDUP

popular EB-5 visa to get permanent 
resident status (green cards) for them-
selves, their spouse and their unmar-
ried children under 21. The United 
States citizenship and Immigration 
service (USCIS) has approved well over 
200 of these EB-5 regional centers, 
although it needs to be said that the 
track record of these centers varies 
considerably. Here for more. 

Carlsson, et al v. U.S. Citizenship 
and Immigration Services – In 

her October 3, 2012, minutes order 
denying the plaintiffs’ requested Tem-
porary Restraining Order and Injunc-
tion, Judge Christina A. Snyder wrote, 
among other things:
“...As noted, the agency found three    
principal deficiencies: (1) insuffi-

cient evidence plaintiffs’ capital had 
been placed at risk; (2) an insuffi-
cient comprehensive business plan; 
and (3) a lack of analysis based on a 
reasonable methodology for deter-
mining job creation.” Here for more. 

I had a problem with USCIS tossing 
out the label “Tenant-Occupancy 

Methodology” without defining it. The 
recent (Dec. 20, 2012) memo sent via 
e-mail on Dec. 28, 2012, helps clear 
some of the confusion created by the 
earlier May 2012 memo.  USCIS has 
made some progress on terminology.  
It is now the time for the EB-5 Stake-
holder Community to take ownership 
of one of its mistakes and stop talking 
about anything being “pre-approved.”  
Here for more. 


