
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO .: 15-cv-62323-JAL

SECURITIES AND EXCHANGE COM M ISSION,

Plaintiff,

EB5 ASSET M ANAG ER, LLC,

and LlN ZHONG AIW A LILY ZHONG

FILED by D.C.

N2V 2 i 2015

STEVEN M L ARIMORE
CLERK U s DIST CT.

S D of Fk-i - MIXMI
Defendants, and

U.S. EB-5 INVESTM ENTS LL G
AND OFFICE H OLDINGS LLC,OAKL

B.X W OK CONSTRUCTION LLC,
US INVESTM ENT LLC d/b/a U S INVESTM ENT FL LLC,

TO P SUN ENERGY LLC,
OCEAN BLVD. FAM ILY LIM ITED PARTNERSHIP, LTD.,

B.X PROPERTY M ANAGEM ENT LLC,

US1 REAL ESTATE DEVELOPM ENTS, LLC,
INVESTO R ASSET PROTECTION LLC,and

Relief Defendants.

SECURITIES AND EXCHANGE COM M ISSION'S M EM ORANDUM  O F LAW  IN

SUPPORT OF ITS EM ERGENCY M OTION FOR

ASSET FREEZE AND OTHER RELIEF

1. INTRODUCTION

Since at least M arch 201 1, Defendants Lin Zhong, a/lt/a Lily Zhong, and EB5 Asset

Manager, LLC (tdAsset Manager'') have exploited for their own benetit a federal visa program to

defraud investors seeking investment returns and a path to United States residency. To date,

Defendants have fraudulently raised at least $8.5 million through their sales of securities to at

least 17 investors. To date, Defendants Zhong and Asset M anager have m isappropriated or

misused approximately $900,000 of EB-5 Investments ftmds. And they continue to have
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unfettered access to the accotmts they misused for their own benefit and to the detriment of

investors.

Accordingly, the Commission requests an Order freezing Defendants' and Relief

Defendants' assets, requiring sworn accountings, repatriating funds Defendants sent overseas,

prohibiting destruction of documents, and expediting discovery. A proposed Order

encompassing a11 of the requested relief is attached.

ll. OVERVIEW  OF THE FRAUD AND NEED FO R EM ERGENCY RELIEF

Beginning in or about M arch 201 1 until at least August 2015, Defendants have raised at

least $8.5 million from approximately 17 investors by offering and selling securities in the form

of membership shares in U.S. EB-5 lnvestments, LLC (1çEB-5 Investments''). EB-5 lnvestments

pumortedly generate profits from the development of real property in Florida.

M ost of the victim s of this fraud are foreign nationals seeking residency in the United

States. Defendants solicited the investm ents predom inantly from Chinese citizens, claim ing the

investments would qualify under the EB-5 Progrnm adm inistered by United States Citizenship

and lmmigration Services CçUSClS''), while doing little to ensure that investor funds were

invested in a mnnner consistent with the EB-5 program . The EB-5 Program provides that foreign

nationals may qualify for United States residency if they make qualified investments of $500,000

or more in a specified project that is determined to have created or preserved at least 10 jobs for

United States workers.

Using the EB-5 Program as a ltlre, and the promise of investment returns, Defendants

targeted Chinese investors in a scheme to sell seclzrities to finance real estate projects, including

the residential development of homes in Palm Bay, Florida and the com mercial development of

City Center in downtown Port St. Lucie, Florida.
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However, rather than use the money solely for the projects for which it was purportedly

raised, Detkndants Zhong and Asset M anager improperly diverted approximately $900,000 of

EB-5 lnvestm ent funds in undisclosed and improper transactions. Zhong misappropriated these

funds by transferring them to Relief Defendant US lnvestm ent LLC d/b/a US lnvestm ent FL

LLC ($ûUS1''), a subsidiary of EB-5 lnvestments in which she secretly holds an ownership

interest, Relief Defendant B.X W ok Constnzction LLC (ûtB.X Wok''), and her personal bank

account. From there, Zhong transferred EB-5 lnvestments funds to purchase the $2.5 million

oceanfront hom e where she currently resides on a part-time basis, a 48-foot boat, and luxury

cars, as well as to pay her daughter's educational expenses, ftmd her brokerage account, and

support her other companies.

Defendants' m isrepresentations and om issions in the EB-5 Investm ents offering

documents are equally troubling. Defendants misrepresented how they would use EB-5

lnvestments funds, the financial reports they would provide investors, the safety of the

investment, and even the location of the projects EB-5 lnvestments was f'unding. W hile touting

the investm ent and Zhong's role in it, Defendants concealed Zhong's history of banknlptcy and

failed business dealings and her contlicts of interest.

On August 26, 20l 5 - after learning of the Comm ission's investigation in this m atter -

Defendants assigned some of EB-5 lnvestm ents' assets to a newly form ed entity, Relief

Defendant lnvestor A sset Protection, presum ably for the purpose of disbursing to investors ûtany

proceeds from the sale of gEB-5 Investmentsj property consistent with the tenns of the

governing. . . (Private Placement Memorandaj.'' While the assignment of these interests certainly

acknowledges the Comm ission's concelm that Defendants carmot be trusted to continue to

control investor assets, the assignm ent does not actually protect investors. To begin with,
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lnvestor Asset Protection is not im partial. Zhong selected EB-5 lnvestm ents' accountant, whom

she still employs, as lnvestor Asset Protection's sole meluber. M oreover, Zhong continues to

maintain exclusive control over Defendants' and Relief Defendants' bank accounts - the sam e

accounts she exploited for her personal benefit for years - as well as som e of EB-5 Investm ents'

real property, despite the assignm ent to Investor Asset Protection.

On September 14, 2015, Defendants issued an am endment to the EB-5 lnvestm ents'

Private Placem ent M em oranda, asking investors to recomm it to the investment or settle with

Defendants. The amendm ent notified existing investors fOr the first tim e that EB-5 lnvestm ents

would tûlikely be unsuccessful'' in obtaining an EB-5 visa for investors and no longer pursue

pending visa petitions. Thus, after years of soliciting investors by offering EB-5 lnvestm ents as

a path to prosperity and residency in the United States, EB-5 lnvestments revealed itself as

nothing more than a path for Zhong to line her pockets with investor m oney.

Unless Defendants' assets are frozen, investors will be no m ore likely to recover their

losses than obtain their now abandoned EB-5 visas.

111. FACTS

A. Defendants

Asset M anacer is a Florida lim ited liability com pany Zhong fonned in 2010 and

located in Oakland Park, Florida.l Zhong is the m anaging m ember of Asset M anager, and Asset

M anager is the managing member of Relief Defendant EB-5 lnvestments.z

'Ex
. 1 (Fla. Dept. of State Record for Asset Manager).

lld. see also Ex. 2 (Zhong Testimony Transcript 1) at 1 89:22-25,. Ex. 3 (F1a. Dept. of State Record for

EB-5 lnvestments).
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2. Zhongs age 49, is a citizen of New Zealand.3 During the scheme described herein,

Zhong resided part-tim e in the

Highland Beach, Florida.4 Zhong has the following relationships to the relevant entities:

Entity (status in this action) Descri tion
Asset Manager (Defendant) Managing Members

EB-5 lnvestments (Relief Defendants) Managing Member of Asset
M anager, the M anaging M ember of
EB-5 lnvestm ents6

B.X W ok (Relief Defendant) Managing Member?
B.X Property Management LLC (1ûB.X Property'') (Relief Managing Membe/

Defendant)
USl (Relief Defendant) Managing Memberg
Ocean BLVD. Property Management, LLC (ûûocean Managerlo

LLC'') (not a party)
Ocean BLVD. Family Limited Partnership, Ltd. (ûçocean Manager of Ocean LLC, the general
LP'') (Relief Defendant) partner of Ocean LPII
Top Sun Energy LLC (:tTop Sun'') (Relief Defendant) Managerlz
Oakland Oftice Holdings LLC (skoakland Holdings'') Managerl3

(Relief Defendant)
US1 Real Estate Developments, LLC (ûLUSI Real Estate'') Managerl4

(Relief Defendant)

United States and split her tim e between Boca Raton and

3E 4 (Testimony Ex. 7 Background Questionnaire Answers) at ltem 4. Ex. 2 at 3 1 :6-32:6. Ex. 49X. , , ,

(Testimony Ex. 2, Background Questionnaire Questions) at ltem 4,' Ex. 2 at 10:20-1 1 :7 (authenticating

Testimony Ex. 2).

4 . g4 . pEx
. 2 at 33.22- . .

5 . j y p .gg...2,jEx. 1 , Ex. 2 at . .

6 # See also Ex. 2 (Zhong Testimony Transcript 1) at 189:22-25* Ex. 3 (Fla. Dept. of State Record for1 . ,

EB-5 hwestments).

7E 5 (F1a. Dept. of State Record for B.X Wok).X.

'E 6 (F1a Dept. of State Record for B.X Property).X. .

9E 7 (F1a. Dept. of State Record for US1); Ex. 8 (Dc1. Secretary of State Record for USI)' Ex. 9X. ,

(Testimony Ex. 1 1),. Ex. 2 at 142:15-143:4.

10 1 De t of State Record for Ocean LLC).Ex. 10 (F a. p .

11 1 1 (F1a Dept. of State Record for Ocean Partnership).Ex. .

12 12 (F1a Dept. of State Record for Top Sun).Ex. .

13Ex. 13 (Fla. Dept. of State Record for Oakland Holdings).

'4Ex. 14 (Fla. Dept. of State Record for US1 Real Estate).
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Zhong also co-owns three entities that have obtained designation as a ttRegional Center''

from U SClS,15 which designation authorizes these entities to sponsor EB-5 Program investment

offelings.lb ln about 2008, the High Court in Auckland, New Zealand declared bankrupt W insun

Developments Limited (ûtWinsun''), a New Zealand real estate development company of which

zhong was a director.l?Zhong was also the subject of bankruptcy proceedings in New Zealand

prior to comm encing the EB-5 lnvestments offering.lB Zhong controls the balzk accounts for

each of the entities through which investor money flowed, including Relief D efendant EB-5

lnvestmentslg and
, as set forth below, all Relief Defendants that have bank accounts.

B. Relief Defendants

l . EB-5 Investm ents is a Florida limited liability company Zhong formed in 2010 and

located in Oakland Park, F1orida.20 Defendant Asset M anager is the managing m ember of EB-5

21lnvestments.

2. Oakland Holdinns is a Flolida lim ited liability company located in Oakland Park,

Florida and formed in 2012.22 Zhong has been Oakland Holdings' m anager since its inception.z3

Zhong is a signatory on the Oakland Holdings bank accounts.z4

15Ex. 15 (Karen Mentor lnvestigative Testimony Transcript) at 82:9-83:23,* Ex. 4.

16Ex. 47 (USCIS Certification for US EB5 Florida Regional Center LLC).

'7Ex 2 at 310:4-23
,
. 

Ex. 16 (Springer-charles Declaration) at page 5, ! 7.

18Ex. 17 (certified records of the Court in New Zealand).
19Ex

. 18 (certified signatory page for EB-5 Investments Account). Defendant Asset Manager does not
maintain a bank account.

20Ex
. 3.

2 ISee
, supra, n. 3.

22 1 De t of State record for Oakland Holding.Ex. 13 (F a. p .
23Ex

. l 3.

24Ex. 19 (Certified signature page for Oakland Holdings account).
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B.X W ok is a Florida limited liability company located in Oakland Park, Flo1ida.25

Zhong formed B.X W ok, a construction company, in 201 1, and has been its managing member

since then.26 B.
X W ok is a wholly-owned subsidiary of EB-5 lnvestm ents.z7 Zhong is a

signatory on the B.X W Ok balzk accounts and controls the cOm pany.28

Relief Defendant B.X W ok was funded tluough 2014 solely through EB-5 lnvestments

funds, either directly from EB-5 Investm ents or through USl's accounts.zg In 2015, EB-5

Investments has continued funding B.X. W ok, to the tune of $451,800.30

4. USl is a Delaware limited liability com pany located in Oakland Park, Flol-ida.3l USI

was fonned in 200832 and invests in real estate in the United States,33 and Zhong has been US1's

m anaging m ember since its inception.34 yrom 2008 until present, Zhong has owned 1 percent of

USI, and from 2008 until June 15, 2012, Zhong's fam ily m embers owned the rem aining 99

percent of USI.35 on June 15, 2012, Zhong caused EB-5 lnvestments to purchase her fam ily

25Ex 5 (Fla. Dept. of State record for B.X W ok).

l61d Ex 2 at 283:9-10.

27Ex
. 2 at 210:17-23,. Ex. 20 (Testimony Ex. 23) at pp. 7, 10, 47, 48,. Ex. 21 (Testimony Ex. 26) at p.4;

Ex. 22 (Testimony Ex. 27) at p.3; Ex. 23 (Testimony Ex. 28),. Ex. 24 (Testimony Ex. 29) at pp. 3, 6,' Ex.
15 at l83:g-lstauthenticating Ex. 22, Test. Ex. 27).

28Ex. 25 (Certified signatory page for B.X W ok),' Ex. 2 at 214:24-215:8,. Ex. 35 (Zhong Testimony

Transcript 2) at 774:19-775:14.

29 ()1d. at ! 2 .
301d

. at ! 2 1 .

31Ex 8 (USI State Department record).

32 dI 
.

33E 2 at 154:19-155:5.X.

34EX
. 8.

35sx. 26 (testimony Ex. 10),' Ex. 2 at 136:6-14 (authenticating Ex. 26 heretol; Ex. 2 at 136:6-141 :7.
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members' ownership interests in USI, making US1 a subsidiary of EB-5 lnvestments.36 Zhong is

the signatory on the US1 bank aceounts.37

From November 23, 201 1 until Febnzary 6, 2012, Zhong transferred $65,000 from EB-5

lnvestments' accounts to Relief Defendant l7sI,3' which
, 
as discussed above, was wholly-owned

by Zhong and her fam ily m embers until June 14, 2012. After US1 becam e a subsidiary of EB-5

lnvestments on June l 5, 2012, Zhong transferred $4,022,509 from EB-5 Investments Accounts

to USI Accounts,3g and approximately $416,233 from B.X W ok Accounts to US1.40

until December 31, 20l 4, USl was funded largely through

these deposits, receiving only about $84,164 from sources other than EB-5 lnvestments, B.X

w ok and Zhong.4l

From Novem ber 23, 201 1

Top Sun is an inactive Flolida lim ited liability com pany located in Oakland Park,

Florida.42 Zhong fonued Top Sun in December 201 143 as a start-up solar energy business.o

From December 1, 201 1 until Decem ber 201 1, Zhong was the m anaging mem ber of Top Sun

36 d1 .

37Ex
. 27 (certitied signatory page for USl).

38:# at ! 1 1

39 d t j jgf.a .
40 
ty t j j61 . a .

4'1d at ! l 7

42Ex
. 12 (Florida Secretary of State records for Top Sun).

43 d1 .

44Ex. 2 at 502:18-24,. Ex. 28 (Testimony Ex. 48).
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and operated it.45 Zhong w as a m anager of Top Sun until at least M ay 1
, 
2013.46 Zhong is a

sir atory on the Top Sun bank accounts.4?

6. Ocean LP is an inactive lim ited partnership located in Oakland Park, F1orida.48 The

general partner of Ocean LP is Ocean LLC, an inactive Florida limited liability company fonned

in 201 1.49 zhong and EB-5 lnvestments have an ownership interest in Ocean LP
,
50 and Zhong is

the m anager of Ocean LLC, which is the general partner of Ocean LP.51

7. B.X Property is an Oakland Park, Florida lim ited liability company Zhong fonued in

201 1 to engage in real estate and property m anagem ent service.fz Zhong is the managing

m em ber of B.X Propertyas3 zhong is a signatory on the B.X Property bank accounts.s4

8. US1 Real Estate is an Oakland Park, Florida lim ited liability company Zhong fonued

in 2014, and Zhong is the m anager of US 1 Real Estate.55 US1 Real Estate is a wholly-owned

subsidiazy of EB-5 Investments.s6

lnvestor Asset Protection LLC is a Delaw are lim ited liability company Zhong's

counsel fonued on August 25, 2015.57 The sole mem ber of Investor Asset Protection is Jolm

45Exs. 12 & 28,. Ex. 29 (Testimony Ex. 35),. Ex. 2 at 504:23-24.
46 jg,Ex. .

47Ex
. 31 (certified signatory page for Top Sun).

48Ex. 1 1 (Fla. Dept. of State records for Ocean LP).
49cx

. 10 (Fla. Dept. of state records for Ocean LLC).
50 2 t 425:8-17

.Ex. a

5 1 j () k j jExs. .

52Ex
. 6 (Florida Secretary of State Records for B.X Property)

53 d1 
.

54 Ex
. 97 (certified signatory page for B.x Property).

55sx. 14 (ylorida secretary of State records for US1 Real Estate).
56Ex

. 2 at 594:16-595:18.

9
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Heller, whom Zhong retained to serve as manager of lnvestor Asset Protections' and whose tinu

Zhong previously hired as the accountant for EB-5 lnvestm ents.sg

C. Related lndividual

M entor is a licensed

Florida and New Jersey attorney and a licensed Florida real estate broker.6l M entor was the

attorney associated with EB-5 Investm ents' investor immigration petitions to the USClS.62

Karen M entor, 56 years of age, resides in Hobe Sound, Florida.6o

D. THE FR AUDULENT SCHEM E

1. EB-5 lnvestments' Corporate Structure

Defendant Zhong sits atop and controls several com panies which have been instrum ental

to her fraudulent scheme. Zhong is the managing m em ber of Defendant Asset M anager, which

is the m anaging m em ber of Relief Defendant EB-5 lnvestments.63 Zhong, throug,h Asset

Manager, holds the majority of membership interests in EB-5 Investments,64 and has total control

of EB-5 lnvestments.6s As the m anaging m ember of Asset M anager
, Zhong has control of a11

aspects of EB-5 lnvestments,66 controls EB-5 lnvestm ents' bank accounts
,6? and has m ade a11

57Ex. 45 (Delaware Secretaly of State Record, Investor Asset Protection)
58Ex

. 16 at Schedule 1 to the Operating Agreement attached to the Third Amendment to the PPM ; Ex. 35

at 727:23-28,. Ex. 50 (Testimony Exhibit 100).
59Ex. 35 at 701:2-13.

60Ex
. 48 (Testimony Ex. 45) (authenticated at Ex. 15 at 20:13-21 :16).

61E 48. p)x 15 at 21:17-22:5
.X . , .

62Ex. 2 at 86:21-24,. Ex. 15 at 150:13-151 :10, 161 :25-162: 15,. Ex. 52 (Retainer Agreements between
Mentor and EB-5 Investments lnvestors, Testimony Ex. 50).
63Ex. 3 (Fla. Dept. of State Record for EB-5 lnvestmcntsl; Ex. 2 at 189:22-25.
64Ex

. 20 at p.9; Ex. 53 (EB-5 Investments PPM) at p.8; Ex. 39 at p.8.
657.#

66Ex 2 at 189:22-25. Ex
. 86 (2nd PPM Testimony Ex. 93) at p.5, !q; Ex. 51 (lnvestor Yiyi Zhu' 7 7

Testimony) at 79:23-80:21 .

10
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m anagem ent decisions for EB-5 lnvestm ents.6s As set forth above in Section lll.B, Relief

Defendants B.X W ok, USI, and US1Realty are EB-5 lnvestm ents' subsidiaries. Zhong is the

m anaging m em ber of B.X W ok and USl with exclusive control over these entities' bank

accounts,6g the m anager of Relief Defendant Oakland Holdings with control of its bank accounts
,

controls Relief Defendant Top Sun's bank accounts, and is the m anager of US l Realty and

Relief Defendants Ocean LP and B.X Property. She controls them all.

EB-5 Investm ents' Business

EB-5 lnvestments was purportedly in the business of providing funds to support the

developm ent of residential and comm ercial property m eeting the requirem ents of the USCIS EB-

5 Prop-am .7o Under the progzam , a foreign national can rcceive conditional and then pennanent

residency status by making a $500,000 investment in a ûl-l-argeted Employment Area'' (tûTEA'')

that creates at least ten full-time jobs fol- United States wol-kers.

3. The EB-5 lnvestm ents Securities Offerina

Defendants solicited investm ents in m embership interests in EB-5 lnvestm ents for

$500,000,71 plus an administrative fee typically ranging from $55,000 to $76,500 per investor.7z

Beginning in or about M alvh 201 1 until at least August 2014, Defendants raised appl-oxim ately

67E 18' Ex 35 at 666:22-25 730:1 1-14
.X . !, . ,

6SE 2 at 1 89:22-25* Ex. 86 (EB-5 Operating Agreement, Testimony Ex. 69) at p.5, !q.; Ex. 51 (lnvestorX. ,
Yiyi Zhu Testimony) at 79:23-80:21) (authenticating Ex. 48, Testimony Ex. 69).
69 2 t 107:14-19 210:17-23

.Ex. a ,

70 . . .

Ex. 40 (Testimony Ex. 25), at pp. 7, 8, l 0, 48, Ex. 39 (Testimony Ex. 24), at pp. 5, 7, 8-9, 47, Ex. 40 at
pp. 5-6, 7, 9, 48,' Ex. 23 at p. 4,' Ex. 22 at p.3; Ex. 23 at p.1 ; Ex. 41 (Testimony Ex. 39) at p.3; Ex. 24 at
p.3.

71Ex. 39 at p.6.

72 .Ex. 2 at 71 .23-72-9.

Case 0:15-cv-62323-JAL   Document 8   Entered on FLSD Docket 11/04/2015   Page 11 of 60



$8.5 million from 17 individuals73 as investments in real estate development projects in Florida.M

EB-5 Investments also raised $1.2 million in administrative fees from investors.7s

The EB-5 lnvestm ents m embership interests are securities. To begin with, EB-5

lnvestm ents' offering m aterials identify them as such.76 M oreover
, each investment in EB-5

lnvestm ents involved an investm ent of money in a comm on enterprise with protits to com e from

the efforts of others. Defendants pooled investor funds in EB-5 Investments' and its subsidiaries

bank account.7? According to EB-5 lnvestm ents' offering materials, EB-5 lnvestm ents would

invest these investor funds in companies to engage in real estate development projects and to

provide retul'ns the investors would share.7s

The investors' fortunes were also linked

namely Defendants, in

with those of the investm ent's prom oters,

generating protits. lnvestors had no control over EB-5 Investm ents'

operations. lnstead, the generation of profits depended on Defendants' managem ent and real

estate development efforts.7g Investors had the right to vote at annual m eetings of EB-5

lnvestm ents,Bo but Defendants divested investors of any input they m ight have had on the

operations of EB-5 lnvestm ents by not holding annual m eetings.Sl

73E 2 at 217:7-1 1 .X.

74y 39 at p.6.X.

75E 30 (oeclaration of Margaret Vizzi), at ! 5, n.5.X.

76E 39 at p. 25 (ûûsecurities Being Offered'')X. .

771ï 3 0 at ! 7.X.

78E 39 at p.5' Ex. 54 (Third PPM) at p.5; Ex. 53 at SEC-NX-EB5-ZhongL-E-000000623-00054.X. ,

79E 53 at SEC-> -EB5-ZhongL-E-000000623-00060-61.X.

80:# at sEc-Nx-EB5-zhongL-E-000000623-00063 Section 6
.2.

81E 2 at 458:20-459:5.X.
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Further, even with a vote, Asset Manager always held the majority of all outstanding

m em bership interests, giving it, and Zhong through hel' control of Asset M anager, complete

control over EB-5 lnvestm ents.sz

4. The Offerinz M aterials

Defendants solicited investors through offering materials, including an EB-5 lnvestm ents

PPM , operating agreem ent, subscliption agreem ent, and, in som e instances, and an escrow

agreement (ûtoffering Materials''). lnvestors,through attorney Karen Mentor, submitted the

Offering M aterials and a business plan to USCIS in support of investors' EB-5 visa petitions.S3

Zhong and Asset M anager had ultim ate authority over the statements contained in EB-5

lnvestm ents' Offering M atelials by virtue of their control over Investm ents LLC.

a. PPM S

Defendants distributed an EB-5 lnvestm ents PPM  to investors. As set fol'th below, EB-5

lnvestm ents has at least four versions of the PPM . Zhong participated in the creation and

drafting of each PPM  and approved each for distribution to investors.S4

i. First and Second PPM

Defendants utilized the first ppM, dated March 1, 201 1 (t'First ppM''), during 201 1,

2012, and 2013.85 The First PPM  prom ised investors that investor funds would be deposited into

an escrow account until the Uscls approved their EB-5 visa petitions.'6 Defendants utilized a

second PPM (different copies of which had minor differences in the amount of the administrative

82y 66dtl SNJIFJ n. .

S3E 55 and 56 (visa applications).XS.

84E 2 at 336:15-348:15.X.

85E a
, at 347:4-1:.X.

S6Ex. 20 (First PPM, Testimony Ex. 23) at pp 5-6.

13
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fee), also dated March 1, 20l 1 (ttsecond PPM''),F7 during 201 188 and 2012.89 The Second PPM is

substantially sim ilar to the First PPM , including the same representations about holding investor

funds in an escrow account.go

EB-5 lnvestm ents

company using investors' f'unds to provide tinancing in the fonu of equity capital to gRelief

Defendant) B.X Wok . . . for use in developing real estate construction projects, either owned by

stated in the First PPM  and Second PPM  that it was kta holding

B.X W ok . .. or on another entity's behalf.'' 91 The First and Second PPM S also stated that 1$100%

of the proceeds of gthej offering (wouldj be provided as equity capital to B.X Wok ... for use in

its development projects.'' 92 These PPMS also stated that administrative fees would be provided

to A sset M anager tûfor use in paying set up costs, operating costs, and other adm inistrative fees

associated with (thel offering-o

ii. Third PPM

The Defendants distributed the Third PPM, also dated March 1, 201 1 (ût-l-hird PPM''),

from about June 201394 until at least July 2014.95 Unlike the Second PPM , the Third PPM ,96 does

nOt contain representations about placing investor funds in escrow .97

87 . . .Ex. 53, Ex. 15 at 662.5-663. 19.

88 d t 43' Ex 57 (Mentor Declaration; authenticating Ex. 58). Ex. 58 (PPM executed October 2012) at pI . a , . ,
43.

89 1 tion' authenticating Ex. 58). Ex. 58 (PPM executed October 2012) at p 43.Ex. 57 (Mentor Dec ara , ,
9()s 53X. .

91 .Exs. 20 at p.10, Ex. 53 at pp. 8-9.

92Id
.

93Ex. 20 at pp. 7,8, 10, 48,. Ex. 53 at pp. 5,7,8-9, 47.

94Ex 2 at 344:21-23
,
. 347:4-10.

95Ex. 54 (Third PPM , executed July 2014) at p. 81,' Ex. 57 (authenticating Ex. 59).

96 d1 .
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And while the Second PPM  represented that investor proceeds would be used as equity

capital for B.X Wok to use in developing real estate construction projects, the Third PPM stated

EB-5 lnvestments would use ûtinvestors' funds to do projects in the fol'm of equity capital to

various companies, whether in existence Or to be fonned in the future, for use in various projects

associated with the developing of the City Center Project.''g8 City Center was described as a

mixed-used commercial real estate project in Pol4 St. Lucie, Florida.99 The Third PPM also

stated that $k100% of the proceeds of (thej offering (wouldj be provided as equity capital to

various companies for use in projects, or to such other entities as the Manager may, gin) its sole

and unfettered discretion, desiglzate.''loo The ppM  also stated that Asset M anager would use

adm inistrative fees for set up costs, operating costs, and other adm inistrative fees associated with

the offering.lol

iii. Fourth fdafl Fqth PPMS

A Fourth and Fifth PPM are dated June 1, 2013 (ûkFoul'th PPM'').102 Defendants sent the

Foul'th and Fifth PPM S to investorsplo3 who executed Acknowledgements of Acceptance.lo4 The

Fourth PPM  prom ises the sam e use of investor funds as the Third PPM  and states EB-5

100
.u at 9 (use of Proceeds, cont'd).

'01
.JJ at 5 (Purposes of Company).

102Ex 40. Ex
. 66 (Investigative Test. Exh. 3).

103px
. 51 at Ex. 60 (PPM sent to Zhu, Testimony Ex. 68),' Ex. 66 at !10,'

Investigative Test. Ex. 82).

104Ex. 61 (Testimony Ex. 30),. Ex. 2 at 358:14-359:14.

Ex . 64 at 73 : 8 -74 : 1 2 ;

15
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lnvestments will develop a residential project in Brevard County, Florida.los The Fifth PPM is

identical to the Third PPM , with the exception of the date.lob

Defendants attached to

b. Operatinz Azreem ent

h PPM an operating agreement,lo;eac the majority of which

Zhong executed On behalf of A sset M anagenlo: The operating agreem ent states:

(EB-5 lnvestmentsq may cnter into arrangements, contracts, or agreements which
benetit the members, their fam ily, or aftiliates with the consent of the other

members provided that the consent of the other members shall not be
unreasonably withheld if there has been full disclosure by said m embers as to the

benetits to be received by him or his fam ily or aftiliates, and the an-angem ent,

contract, or agreement is no less favorable than sim ilar arrangem ents, contracts, or
agreem ents that are available to the com pany on an arm 's length basis.log

subscription As eement

Defendants distributed a subscription agreem ent to investors.''o zhong signed the

majority of the subscription agreements on behalf of Asset Manager and EB-5 lnvestments.l 11

The EB-5 lnvestments subscription agreem ent states investors' tûfunds shall be used only

for purposes set forth in the (PPMj . . . .55112 Investors' investments in EB-5 lnvestments were

tinalized in the United States. Specitically, the majority of investment funds were reeeived at

Bank of America in the United States via wire transfer (in most cases), or by check. l 13

105Ex 40 at 6 (Purposes of Company).

106Ex
. 66 at Ex. 3.

l07Ex. 20 at SEC-M entor-K-E-0003248; Ex. 2 at 320:1 1-14, 619:5-11 .

108Ex
. 20 at sEc-M entor-K-E-0003279.

109px . 20 at sEc-M entor-K-E-0003252, Section 1.8.

110Ex. 2 at 320:1 1-14,. Ex. 20 at SEC-M entor-K-E-0003284.

1 1 1 Ex 43 (Subscription Agreements).

1l2Ex. 20 at SEC-M entor-K-E-0003287, Paragraph 1 1.

1 '3Ex 30 at ! 5 footnote 2.

16
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d. Escrow Azreement

Defendants also distributed an escrow agreement to the majority of investors,ll4 which

Zhong reviewed and approved.lls The escrow agreements assured investors their contributions

would rem ain in an escrow account until USCIS approved their EB-5 visa petitions. 116 Zhong

signed the escrow agreem ents on behalf of EB-5 Investm ents. 11?

e. Business Plan

EB-5 llwestments had a business plan, which investors submitted through M entor to

USCIS with their EB-5 visa petitions.' 18 The business plan described Zhong as having more than

twenty years of experience as an entrepreneur, including real estate developm ent, and discussed

Zhong's role as the developer for the Winsun project.' 19 zhong approved the business plans

before they were distributed.lzo

/ Zhonz's Distribution of the Offerlnz Materials

Zhong distributed the Offeling M aterials to investors, including during in-person

m eetings with investors. For example, in the tirst half of 201 1, Zhong m et investor Yiyi Zhu in

Shanghai, China.lzl Zhong told Zhu she could obtain a green card by investing in EB-5

Investm entsvlzz which would use Zhu's funds to develop a house for Zhu in Palm Bay, Florida.l'3

''4Ex 62 (Zhan Escrow Agreement, Testimony Ex. 80),. Ex. 63 (Escrow Agreements, Testimony Ex. 32),'
Ex. 2 at 229:16-230:7, 368:15-17,' Ex. 64 (lnvestor Zhan Testimony) at 66:21-67:4.
115 

.,2 t gyp:,y.j).Ex. a

''6Ex. 32 (Palm Beach County Property Appraiser Recordsl; Ex. 2 at 369:1 1-16.

'17Ex
. 32' Ex. 20 at SEC-M entor-K-E-0003288.#

'

ll8cxs. 21-24 & 41 ' Ex. 2 at 637:15-638:7.A

'

''9Ex
. 21 at p.17; Ex. 22 at p.22,. Ex. 41 at p.20; Ex. 24 at p.30.

'20Ex. 2 at 350:24-351 :14, 356:12-357:13, 637:15-638:7.

'2'Ex 51 at 24:5-27:6
, 34:20-25.

122 (y t 35: 8- 1 51 . a .
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Zhong provided Zhu with the Offering M aterials, including the First PPM , subscription

agreem ent, and operating agreem ent.lz4 On July 23, 201 1, Zhong met Zhu in Shanghai, where

they executed the investment documents.lzs zhu invested $500,000.126

ln Septem ber 2012,Zhong m et Hequn Zhang in F1orida.l27 Zhong told Zhang the

investment in EB-5 lnvestments was a real estate project, she would build and sell homes, and

Zhang would receive a return on his investm ent from the proceeds of the hom e sa1es.12S Zhong

told Zhang the minimum investment was $500,000, plus a fee of $55,000.129 zhong provided

Zhang the First PPM , together with the operating ap-eem ent and subscription agreement.lSo

Zhang and Zhong m et in Florida a second tim e, where they executed these am eem ents and an

escrow agreement 131 Zhang made his $500,000 via wire transfer to EB-5 Investments.'3z

2013, after USCIS denied Zhang's EB-5 visa petition, Zhong sent Zhang the Third PPM .133

ln or about 201 1, Zhong solicited investor Baisheng Xu to invest in EB-5 lnvestm ents.l34

Zhong met Xu in Orlando, Florida, told Xu she would use his $500,000 investment to develop

hom es in Florida, and Xu would receive a Green Card and a hom e as a return on his

'23 d t 35:8-37:20.I . a

124
./# at 27:14-29:16,. Ex. 65 (Testimony Ex. 65).

'25Ex
. 51 at 27:14-29:9,. Ex. 65 at SEC-M entorK-E-0000690.

126 4 j j .j ?EX. 5 l at 5 : .

127Ex 66 (Declaration of lnvestor Hequn Zhang) at ! 3.

1 28 dI 
.

l 29
.j.d at j 5 .

130
./# at ! 'Fand Ex. 1 thereto.

'31
.J# at !! 7 & 8.

132/# at j( 24 and Ex. 9 thereto.
133

./# at !( 10 and Ex. 3 thereto.

'34Ex. 67 (Investor Xu Declaration) at jl 5.

18
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135investm ent. Zhong told Xu all he need do was provide infonuation for the EB-5 visa petition,

funds for the investment, and documentation of the funds' source.136 Xu invested $500,000.137

ln summer 2013, Zhong met with investor Xillao W ang in Beijing, China.l3B Zhong told

W ang EB-5 lnvestments would invest in real estate and the minimum investment was

$500,000.139 In July 2013, Zhong met W ang a second time in Beijing and told him that EB-5

Investm ents would use w ang's investm ent snds to build a hom e.'4o ouring this second

meeting, Zhong provided W ang with the offering matelials and W ang executed t1&em.141 W ang

i tCd ill CC-5 lllvestm ents and he rem ains an investor as Of September 1 4 20 l 5. 142IW CS ,

5. Defendants' M isuse and M isappropriation of Funds

From no later than November 201 1 until at least October 2014, Zhong and Asset

M anager misused or misappropriated approximately $900,000 from

Zhong, who was the sole signatory on the EB-5 144lnvestments accounts,

143Investm ents.

transferred EB-5

lnvestm ents funds to ftm d her personal expenditures and companies she owned. Zhong

misappropriated EB-5 lnvestm ents' funds both directly from EB-5 lnvestm ents' accounts and by

transferring funds to her personal bank account and EB-5 lnvestm ents' subsidialies, Relief

1 3 5 
cj t jj 6 k y1.a .

'36 d t !! 10 & 1 11 . a .

'37Ex. 20 at sEc-M entorK-E-0003282, 0003284-88,' Ex. 67,. Ex. 2 at 445:22-446:1 .

'38Ex. 68 (Testimony of Investor Xihao W ang) at 30:23-31:1.

'39 d t 30:22-31:23 51:1-18.1 . a ,

140 d t 34:9-36:9.1 .a

141
.JJ. at 33:22-35:12,. Ex. 69 (Wang Offering M atelials, Testimony Ex. 89),' Ex. 68 at 37:21-38:8, 41:2-

43:19.

142 25 (list of Investing Members).Ex. 16 at p.

l43Ex
. 30 at ! 23 (identifying approximately $746,000 as misappropriated f-unds), and ! 17,

(identifying an additional 149,000 as misdirected funds).

144 ) gEx. .

19
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Defendants B.X W ok and USI. Zhong then caused EB-5 lnvestments and its subsidiaries to

enter into several transactions- none disclosed to investors- that were inconsistent with the

Offering M aterials and that, in many cases, benetitted her personally at EB-5 lnvestments'

expense. The following provisions are at issue:

* M anajmm ent Fee

Pursuant to all versions of the PPM , Zhong and Asset M anager could only receive funds

in the fonu of a management fee.145 The Offering Docum ents disclosed two ways Zhong and

Asset M anager could receive a fee, but neither occurred during the period of the fraudulent

schem e.

First, if EB-5 lnvestm ents realized protits or interest on the funds invested in any given

year, Asset M anager was entitled to collect 3.5% of the am ount of money under m anagem ent as

of January 1 the following year, with excess profits to be distributed pro-rata to Asset M anager

and each investor.l46 However, EB-5 Investm ents did not even geperate revenue from the sale of

real property from which to calculate a potential protit until at least 2014.147 The Offering

Docum ents also m ade clear that the M anagem ent Fee was to be paid çûonly from protits or

interest on moneys invested and not f'rom any im migrant investor's paid-in capital.''i48 Thus

Asset M anager was not entitled to collect a M anagem ent Fee until January 1, 2015, when profits

for calendar year 2014 could be calculated. Zhong admitted as much duling her sworn

145 . . () gg-g g 56Ex. 20 at pp. 10, 37-38, 56, Ex. 54 at 10, 37-38, 56, Ex. 40 at 9-l , , .

l46 .fJ. at p. 10, Ex. 2 at 280: 12-1 8.

147Ex. 2 at 625:25-626:14.

l48Ex
. 20 at pp. 10.

20
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testim ony, explaining that the money she took for personal expenditures was a loan, not a

M anagem ent Fee.l49

lf profits or interest were insufticient to pay any portion of the Management Fee (as was

the case here), the Offering Documents alternatively provided that investors could lçbe required

to pay a separate adm inistrative fee,''150 presum ably to prevent the use of investor's paid-in

capital for the payment of a M anagem ent Fee. But Zhong m ade clear during sworn testim ony

that the investor deposits she took to pay personal expenditures were not a m anagement fee.ls'

* Use of Proceeds Limited to Construction Proiects

The First PPM  and the Second PPM  describe EB-5 lnvestm ents as tinancing ttreal estate

constnlction projects.''ls3 The Third PPM recites even more specifically that EBs-lnvestments

will be using investor f'unds ttfor use in various projects associated with the developing of the

City Center Project,'' a mixed-use commercial project plalmed for Port St. Lucie, F1orida.154 A11

three PPMS promise that :1100% of the proceeds of the offering'' will be used for the projects

identitied in the PPM s.l55 Likewise, the subscription agreem ent states that an investor's ttfunds

shall be used only for purposes set forth in the (PPMj inconnection with the subscliber's

application to immigrate . . . .5'156

149 jEx. 2 at 280:2-1 .

l50 45See supra n. l .

l52 . j j
.Ex. 2 at 280.2- .

153Ex
. 20 (First PPM, Testimony Ex. 23) at p. 9', Ex. 53 (Testimony Ex. 93), at pp. 8-9.

154 Ex
. 54 t'rhird PPM, executed July 2014) at pp. 46-47,* Ex. 57 (authenticating Ex. 54).

l55 px . 20 (First ppM, Testimony Ex. 23) at p. 9,' Ex. 53 (Testimony Ex. 93) at pp. 8-9,. Ex. 59 (Third
PPM, executed July 2014) at pp. 46-47.

l56 Ex
. 59 (lnvestor Documents), at p. 4, ! 1 1.

21
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@

EB-5 lnvestments' Operating Am eem ent contemplates that Zhong and her other aftiliated

Duty of Ljzyalty/lny#stor Appm val of Related Party Transactions

entities could do business with EB-5 lnvestm ents but with two signiticant lim itations on this

POWef :

A Member (including Asset Manager, the managing member controlled by

Zhong) 'tshall not take any action that would be reasonably deemed to be hanuful to or contrary

to the interests of the Company or the purposes stated herein.''ls7

Any of EB-5 lnvestluents' ttarrangements, contract (sicj, or areements

which benefit the M embers, their Fam ily or A ffiliates'' require consent of the other mem bers.lsB

The following transactions were in violation of one or m ore of these provisions, and

Zhong never disclosed to investors that she was engaging in them .

a. Transactions that .sczze#//e# Zhonz at EB-5 Investments' Expense

The transactions described below a11 involve the use of EB-5 lnvestm ents' funds in a

m anner that benefitted Zhong or an entity she controlled, contrary to the representations to

investors that EB-5 lnvestments' funds would be used to pursue the construction projects, that

Zhong would not act in a m anner contrary to EB-5 lnvestm ents' interests, and that any

arrangem ents or agreements that benetitted the fam ily or aftiliate of a m em ber would require

investor approval.

157Ex
. 59 (lnvestor Documents), at p. l0, ! 1 .5.

158
./: at p. 1 1 , ! 1.7. This section provides that the other members cannot unreasonably withhold their

consent, but this limitation applies only (a) when the member seeking consent has disclosed the benefits
the member will receive, and (b) the agreement benefiting the member is just as favorable to EB-5
lnvestments as an arms-length transaction. See id.
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Zhona's Retention of Proceeds from  Sales of Corporate Owned Real Estate

As of June 2012, USI was 99%  owned by Zhong's m other, father, and brother, with

159 I June 2012 two ameements purportedly resulted in (a) EB-5 InvestmentsZhong owing 1%. n ,

obtaining for a nominal amount the Zhong family's 99% interest in USI, but with (b) Zhong

purportedly reserving the right to 50% of USl's profits notwithstanding her ownership of only

1% of USl's m embership interests.lfo

At various tim es thereafter, USI, which was tinanced predom inately by EB-5 Investments

161 h d eleven real estate properties, which it sold in twoor its B
.X W ok subsidiary, purc ase

162 w hen US1 sold the real estate, Zhong claim ed anbatches in February and M ay 2014
.

159E 26 tusl Purchase Agreement, Testimony Ex. l 0), at p. 1 , ! 1 .X.

1*1d at p. 1 !!( 2-3. Ex. 80 (Profit Distribution Agreement, Testimony Ex. 12),. Ex. 2 (Zhong* 7 )

Testimony) at 135:17-136:18, 138:15-136:1 8, 148:9-149:7. W e say ûtpurportedly'' because the profit
distribution agreement is signed by Zhong's family members as members of US1 but is dated three days

ajter the purchase agreement, which divested them of their membership interests. No one signed the
Profit Distlibution Agreement on behalf of EB-5 lnvestments, although it is clear from Zhong's testimony

that she is treating the Profit Distribution Agreement as being effective.

161Ex. 30 (Vizzi Dec.) !! l 1-19. Zhong confirmed in testimony that the properties were bought with EB-5
Investments' f'unds. Ex. 2 (Zhong Testimony) 103:3-109: l 8.
162

There are eleven properties at issue, a1l of which USl acquired after it became a subsidiary of EB-5

lnvestments (i.e., at a time EB-5 Investments could have bought the properties in its own name and
avoided the obligation to pay half the profits to Zhong). The county records show the following:

Pro ert USl Ac uisition USl Sale

2108 Alwar Avenue SW Nov. 5, 2012 (Ex. 103) Feb. 28, 2014 (Ex. 104)
Palm Bay, Florida
2545 Hagoplan Avenue SW Oct. 30, 2012 (Ex. 105) Feb. 28, 2014 (Ex. 106)
Palm Bay, Florida
2555 Hagoplan Avenue SW Oct. 30, 2012 (Ex. 105) Feb. 28, 2014 (Ex. 107)
Palm Bay, Florida
579 Fountain Street SW Apr. 19, 2013 (Ex. 108) Feb. 28, 2014 (Ex. 109)
Palm Bay, Florida
1990 Day Avenue SW Apr. 19, 2013 (Ex. 108) Feb. 28, 2014 (Ex. 1 10)
Palm Bay, Florida
874 Wiseman Street Apr. 19, 2013 (Ex. 108) May 19, 2014 (Ex. l 1 1)
Palm Bay, Florida

footnote continued
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I63 jus sheentitlem ent to 50% of the profits
, and she kept for herself approximately $ 149,000, pro

was only able to obtain as a result of the arrangem ent she engineered between EB-5 lnvestm ents

and USI.

ii. Oakland H oldinzs Condom inium Purchase and Lease

164As of July 2012
, Zhong and M entor were the sole m embers of Oakland Holdings. ln

August 2012, Oakland Holdings purchased for $139,000, plus closing costs, an office

l65condominium located 1620 W est Oakland Park Boulevard
, No. 400, Oakland Park, Florida.

Oakland Holdings paid just under $41,000 in cash and the seller took back a secured mortgage

note of $100,000, which required monthly payments of $599.55 for tive years, at which time a

166 h d M entor split the cash contribution
,
lB;balloon payment was due for the balance. Z ong an

526 Forrest Hills Street Apr. 19, 2013 (Ex. 108) May 20, 2014 (Ex. 1 12)
Palm Bay, Florida

3010 Pomello Avenue Apr. 19, 2013 (Ex. 108) May 20, 2014 (Ex. 1 l3)
Palm Bay, Florida

2551 SE Westmoreland Boulevard Jan. l6, 2014 (Ex. 1 14) May 19, 2014 (Ex. 73)
South Pol4 Saint Lucie, Florida

1474 SW Parr Drive Jan. 2l, 2014 (Ex. 1 15) May 20, 2014 (Ex. 71)
Port Saint Lucie, Florida

1938 Conway Road- unit 5 Dec. 17, 2013 (Ex. 70, at l -2) May 20, 2014 (Ex. 70, at 3-4)
Orlando, Florida

(Some of the properties listed above are identified in the deeds only by lot and block number. W ith
respect to those, the appraisal records link the deeds to particular addresses. See Ex. 102 (Brevard County
appraiser recordsl; Ex. 72, 74 (Saint Lucie County appraiser records).
163 h timated at $200 000 the amount she would be entitled to but claimed she kept only $70 000.Z ong es , , ,

Ex. 2 (Zhong Testimony) 1 03:3-1 l 0: 1 7, 1 92:7-12,. Ex. 80 (Profit Distribution Agreement, Testimony Ex.
12). However, the bank records show a net benefit to her of at least $149,000. See Ex. 30 (Vizzi Dec.) !!
l0, l7, n. 1 1.

164 .

Ex. 15 (Mentor Testimony) 321 :15-322:5, Ex. 87 (Mentor statement, testimony exhibit 60).

165 88 (Broward County appraiser recordsl; Ex. 89 (Broward County property records), at 3-4,. Ex. 98Ex.

(settlement statement) at 20-25.
l66 .

Ex. 89 (Broward County property records), at 1 l , Ex. 98 (settlement statement) at 20-25.

167E 98 (Mentor email to Zhong, 8/l 5/2012) at 13.X. ,
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' i f $20 365.168 Contemporaneouslyand Zhong caused EB-5 Investm ents to pay Zhong s port on o ,

with the closing of the real estate transaction, Zhong caused EB-5 Investments to lease from

Oakland Holdings the oftice space (which EB-5 Investments rarely uses169) for 10 years at $599

per month, approximately the same amount of the required mortgage payment of $599.55.170 In

addition to the rent,l7' between February 2013 and December 2014, EB-5 lnvestments paid

172 h lt of these undisclosed$39
,582 to the condo association for the office space. T us, as a resu

transactions undertaken without investor consent, EB-5

towards Oakland Holdings' acquisititm

Investments, (a) paid over $20,000

of the oftice condominium, (b) entered into a lease

agreement that enabled Oakland Holdings to satisfy its obligations under the mortgage note, and

(c) covered some or a11 of Oakland Holdings' condominium expenses.

iii. Purchase of Properties for Zhona

ln November 2012, Zhong used $76,547 of USl funds to purchase for herself individually

the property located at 1 151 North Platte Lane, Poinciana, F1orida.173 In September 2014, Zhong

used $79,849 of USl funds to purchase for herself individually the property located at 105

Rodney Street, W orcester, M assachusetts.lo

168E 30 (vizzi Dec.) ! 28.X.

169Ex. 2 (Zhong Testimony) at 212:20-213:22, 437:22-438:2,. Ex. 15 (Mentor Testimony) at 308:1 1-
310:17.

170Ex. 81 (Commercial Lease Agreement, Testimony Ex. 37),* Ex. 2 (Zhong Testimony) at 51 1 :6-512:16.

171 Ex 30 (Vizzi Dec.) at ! 41 .

l72 d t T 43. Ex. 89 (Broward county property records), at 5.I.a ,

'73 ld (vizzi Dec.) ! 29a,. llx. 92 (w arranty Deed of 1 15l North Platte Lane, 1 1/28/2012),. Ex. 20 (Polk
County Property Record Card, Sales Information, ltem 2). On March 5, 2015- after the SEC had issued
subpoenas to Zhong and EB5 Investments- zhong deeded this property over to EB-5 Investments. See

Ex. 91 (quit claim deedl; Ex. 90 (Po1k County Property Record Card, Sales lnfonnation, Item 1),. Ex. 16
(Springer-charles Declaration, Exhibit 1).

1741ï 30 (Vizzi Dec.) ! 291)* Ex 93 (Massachusetts Quitclaim Deed, 9/10/2014).X. ,
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iv. Auto-Related Expenditures

ln M ay 2012, Zhong used $55,000 of EB-5 Investments funds towards the purchase in

her nam e orsv w  xs autom obile that zhong gave to her daughter as a gia.'75 In august aola,

Zhong used $98,394 of EB-5 lnvestluents funds to be used towards the purchase in her name of a

M ercedes autom obile.l76

Educational Expenses

Between Septem ber 2012 and August 2014,

various item s related to tutoring services, college applications, and private school tuition for the

b tit Of thC Children Of her brother and the children of a business partner. I7?CZC

Vi. 1-z02A1 EXDO SeS

Zhong eaused USl to spend $59,346 on

Between December 2012 and October 2014, Zhong caused EB-5 lnvestments to pay legal

l78fees of $ 13
,520 for personal estate planning legal expenses.

vii. Tradinz Account

ln M arch 2014, Zhong transferred $ l 0,000 from US1to an account in her name at

vanguard Group.l7g

viii. M iscellaneous Personal Expenses

Between November 201 1 and October 2014, Zhong used approximately $34,760 of EB-5

lnvestm ents funds for expenses that have no legitimate business pup ose, such as a Carnival

175 Ex 30 (vizzi Dec.) !! 8, 30(a).

176 Id at j 30(b)' Ex. 77 (list of assets, investigation Ex 22)., Ex. 2 (Zhong testimony) 395:8-13 397:1-8* h ' ;

398:7-10, 399:3-400:1, 400:5-401 :1 .15, Ex. 15 (Mentor testimony) 283:13-284:14,. Ex. 94 (documents
from Braman Managementl; Ex. 96 (documents from Mercedes of Ft. Pierce).

177 30 (Vizzi Dec.) ! 32' Ex. 2 (Zhong Testimony), at 516: 17-519:13; Ex. 15 (Mentor Testimony), atEx. ,
33:17-18, 40:14-41:2.

178Ex
. 30 (Vizzi Dec.) ! 34., Ex. 95 (Thomas Silverman records).

1791x 30 (vizzi Dec.) ! 36.
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cnlise, personal real estate taxes, hom eowner association fees, health and other personal care

d et care expenses.lsoexpenses
, an p

b. Use of Investor Funds for Non-Authorized Purposes

The following transactions, while not necessarily involving a flow of funds directly into

Zhong's pocket, nevertheless involved a use of EB-5 lnvestm ents' m oney for purposes other

than construction projects and were related-party transactions undertaken without the approval of

investors.

Zhonz's M isappropriation of Proceeds to Fund

Her Com panv. Relief Defendant Top Sun

set forth above, on December l , 201 1, Zhong folnned Top Sun, a solar energy

business, and obtained a 55% ownership interest.lsl On December 18, 2011, Zhong caused EB-5

lnvestments to purchase her 55% interest in Top Sun for $66,000.182 Subsequently, from

February 2013 to June 2014, Zhong transferred approximately $ 15,000 from EB-5 lnvestments

and B.x w ok to Top Sun.'83

Purchase and Upkeep of Boat

ln January 2013, the Zhong-controlled entity B.X Property purchased a boat- a 1999 Sea

Ray- for a total cost of $ l 75,495.184 Usl provided $ 16,800 of the purchase price,lss and the

remaining $158,695 came from B.X Property, whose account Zhong opened the day before and

180Ex
. 30, at ! 37.

l8l 28 (testimony Exhibit 48) at 4-l 1 .Ex. ,

182Ex
. 29 (testimony Exhibit 35),. Ex. 2 (Zhong Testimony) 506:8-507:1,* Ex. 30 (Vizzi Dec.) !! 27(a),

27(b).

183Ex 30 (vizzi Dec.) ! 27(c)&(d).

184Ex
. 36. (Bay shore Marine Recordl; Ex. 37 (Ocean Blue Yacht Records), at 3,' see supra note 6

(showing Zhong's control of B.X property).

185sx. 30 ! 24(a); Ex. 37 (Ocean Blue Yacht records), at 23.
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then funded with B.X W ok deposits', ultimately, EB-5 Investments deposits.l'6 After the boat

purchase, during 2013 and 2014, USl spent more than $35,000 on what appear to be boat related

l87
CXPCnSCS.

iii. Purchase of Hom e Used bv Zhonz as Residence

As discussed in more detail below, between November 2012 and April 2013, Defendants

moved approximately $6.5 million of investor funds out of investors' escrow accountsls8 without

their consent. Of that amount, $5 million dollars of EB-5 lnvestment funds was transfen-ed into

a M errill Lynch account as collateral toward the purchase of a home.lsg In November 2012,

Zhong caused EB-5 lnvestments to provide approximately $2,500,000 toward the purchase by

Ocean LP of the residence loeated at 2624 South Ocean Boulevard, Highland Beach F1orida.190

Shortly thereafter, EB-5 Investments obtained for a nominal amount Zhong and her daughter's

99% interest in Ocean LP '9l with Zhong retaining a 1% interest.lgz During the course of Ocean

LP's Ownership of the residence, Zhong caused approximately $250,000 of EB-5 Investments

funds to be used for purported improvem ents on the Highland Beach residence.lg4 on M arch 5,

186Ii) 37 (Ocean Blue Yacht Records), at 3, 24,. Ex. 30 (Vizzi Dec.) ! 20(a), 22, 24(b); Ex. 2 (ZhongX.
Testimony) at 392:8-19.

187Ex 30 (vizzi Dec) ! 25 (payees were Bay Shore Marine Engine ($6,300), Ocean Blue Yacht Sales
($6, 1 59), and Yacht Management S. Florida ($29,470:,* Ex. 76. (Bay Shore Marine Invoice).

18: ?() at jj ,y n.9.Ex. ,

''9 Ex 30 at ! 40,. Ex. 2 at pp. 419:16-425:2.

190Ex. 30 (vizzi Dec) !! 39-40,. Ex. 32 (Pa1m Beach County Property Appraiser Recordl; Ex. 33
(Trustee's Deed, 1 171472012),. Ex. 2 (Zhong Testimony), at 420:13-15.

19lEx. 79 (corporate Documents for Ocean Blvd Family Limited Partnership and Ocean Blvd. Property

Management LLC, Testimony Ex. 54),* Ex. 15 at 208:7-12.

'92 Ex 2 at p. 425:3-425:22.

I94 . j 4y().g1d. at 42 9 . - . .
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2015, after zhong becam e aware of-the comm ission's investigation-lgs zhong caused ocean t-p

to transfer the property by Quit Claim Deed to EB-5 lnvestments.lg6 Zhong has used this

property as a residence and continued to do so (with her daughter) as Of August 2015.197

6. M isrepresentations and Om issions

a. Rezardinz the use of EB-5 Investments ' Funds

Between M arch 201 1 and August 2014, Zhong, directly and through EB-5 lnvestments,

m isrepresented the use of EB-5 lnvestm ents f'unds in the PPM S and Operating Agreem ents. For

exam ple, as set forth above, EB-5 lnvestm ents' PPM S stated it was in the business of m aking

loans or equity investments in companies for use in real estate projects. ln truth, Defendants

m isused and m isappropriated EB-5 Investm ents' funds on undisclosed and personal expenses.

b. Omissions Rezardinz Zhonz's Backzround

Between M arch 201 1 and September 2014, Zhong and EB-5 lnvestments failed to

disclose to investors that Zhong was the subject of personal bankruptcy proceedings and a failed

real estate developm ent business. Instead, in the PPM S, EB-5 Investm ents and Zhong touted

Zhong's experience as a reason to invest in EB-5 despite EB-5's unproven track record, stating,

ût-l-hough gEB-5q is newly organized and has no operating history upon which investors may

evaluate its perfonnance, the Manager gAsset Managerl, its officers gzhongj and aftiliates, and

the model on which the Com pany has been structured, all evidence an extensive history and track

1951!x. 16 Ex. B (email exchange between Lilly Zhong and SEC staff attorney).7

196 jt claim Deed).Ex. 34 (Qu

197Exh 2 (Zhong Testimony), at 34:2-35:24,. Ex. 35 (Zhong Test), at 759: 14-21 .
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record....''l98 unbeknonwst to investors, that track record included personal and corporate

bankruptcies and failed real estate development deals.

Additionally, Zhong m et with potential investors and cited her background in real estate

as a reason to invest. For example, prior to investor Zhang investing in EB-5 lnvestm ents,

Zhong told him she had worked for a real estate com pany and then had owned her own real

estate company.199 similarly, Zhong told investor Xu she had been in the real estate

development and investment business for years and had previously lived in New Zealand, where

she did not conduct business.zoo However, Defendants failed to tell investors that part of Zhong's

history and track record included being the subject of a bankruptcy proceeding in 2008.201

Nor did Defendants disclose Zhongs' role as an ofticer, director, owner, and guarantor of

W insun Developm ents Lim ited, a New Zealand real estate developm ent company which was

declared bankrupt in Auckland, New Zealand in or about 2008.202 w hen asked whether investors

in EB-5 lnvestm ents, a real estate developm ent venture, might have wanted to know the full

story about this history, Zhong replied, ttl don't think so.''203

c. False Statements Rezardinz Annual Financial Reports

Between M arch 201 1 and August 2014, EB-5 Investments falsely claim ed in its PPM S

and in each version of the corresponding operating agreem ent that it would prepare or provide

investors with annual unaudited tinancial reports. For example, in each version of the PPM , EB-

l98 . 4 t j j . y;x 40 at p. 1 1 .Ex. 20 at p. 1 2, Ex. 5 a p. , .

l99Ex. 66.

200Ex. 67.

201Ex. 17.

2èl1d . Ex. 2 at pp. 310:4-313:4,* Ex. 21 at p.17.

203 Ex. 2 at pp. 312:16-318:17.
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5 lnvestments stated it would ttprovide each Member ginvestorj with unaudited annual tinancial

reports with respect to the operations of the Com pany.''zo4 However, EB-5 lnvestm ents neither

prepared nor provided unaudited tinancial reports to investors.zos

The lack of unaudited tinancials enabled EB-5 Investments and Zhong to conceal from

investors the misuse of their investm ent funds and the perform ance of their investm ent.

d. False Statem ents Rezardinz Escrow Requirements

Between M arch 201 1 and at least M ay 2014, EB-5 lnvestm ents falsely claimed in its

PPM , escrow agreem ent, and business plan that investor f'unds would be held in escrow pending

USCIS approval of their 1-526 petitiolls.zo6 EB-5 Investm ents' First PPM  and Second PPM

stated it would hold investors' funds in escrow Stuntil such tim e as such investor's 1-526 Petition

has been approved by the gUSCIS1.''207 EB-5 lnvestments also provided investors with an

escrow agreement stating that ûlgnlo amount of the Subscriber's capital contribution of $500,000

shall be released into the job-creating entity until approval of the 1-526. . . .75208

However, between November 8, 2012 and at least April 25, 2013, Zhong and EB-5

lnvestments moved approximately $6.5 million of investor ftmds out of investors' escrow

accountszog before USCIS had approved their 1-526 petitions.zlo This conduct was not only in

violation of the escrow agreem ents, but also contrary to the representations in EB-5 lnvestm ents'

204 . .Ex
. 20 at p.14, Ex. 54 at p.13, Ex. 40 at p.1 3.

205Ex
. 2 at 476-91.

206sx 20 at pp.2, 6-7, 18,. Ex. 63.

207 atjj at pp.6-7.EX.

208EX
. 63.

209 9Ex. 30 at ! 7, n. .

2Io 4 65Ex. 2 at 36 - .
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PPM  and business plan that investors' funds would rem ain in escrow until USCIS petitions were

approved.

Zhong transferred these investor funds from the escrow accounts to EB-5 and US1

accounts she controlled.

fO11ows:21 1

Specifically, Zhong transferred funds from  investor escrow accounts as

Approximate

tT-s. EB-5 Investments LLc Date Funds Amount
Investor Account Transferred Account Funds Transferred To Transferred

Yao Liu Account 0655 1 1/8/2012 EB-5 Investments Operating Account $500,000

Hongmei Han Account 0913 1 1/5/2012 USl Account 9338 $600,000

i Han Account 0913 1 1/8/2012 CZ-5 lnvestments Operating Account $400 ()()()Hongme 
,

P Account 0984 1 1/1/2012 CZ-5 lnvestments Operating Account $5:: ()()()Rong an 
,

oiang zhang Account 1006 1 1/5/2012 USl Account 9338 $500,000
zhuanghua Chen Account EB-5 lnvestments Operating Account
1133 2/20/2013 $500,000

h Account l l59 4/25/2013 8B-5 lnvestments Operating Account $54): ()()()Yaodong z an 
,

hang Account 2948 1 1/8/2012 Y8-5 lnvestments Operating Account $54): ()()()Hequn z 
,

EB-5 Investments operating Account s5()e ()():Jin zhu Ye Account 2951 1 1/28/2012 
,

i hi He Account 3183 1 1/8/2012 CZ-5 lnvestments Operating Account $54): ():0Pe z 
,

i i zhu Accolmt 3235 1 1/1/2012 VB-5 lnvestments Operating Account $5:: ()()4)Y y 
,

Hongdong chen Account
3329 1 1/27/2012 EB-5 Investments Operating Account $500,000

Sun Jian Account 7165 1 1/5/2012 USI Account 9338 $500,000

Cui Account 8648 l 1/8/2012 EB-5 lnvestments Operating Account $54)0 ()4):Long 
,

Shushu Liu Account 8716 1 1/1/2012 VB-5 lnvestments Operating Account $5:: (j4)0

Approximate Total From
Investor Accounts $7,500,000

On November 5, 2012 and February 2013, Zhong transferred $500,000 of funds from the

EB-5 lnvestm ents account into the 0913 Hongmei Han account, and on February 22, 2013,

Zhong transfen'ed $500,000 back into the 066 Yao Liu account.212Therefore, the amount Zhong

211EX
. 30 at !J 7.

2 1 2 d t rj y ja g1 . a , . .
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depleted the escrow funds was $6.5

continues to deny investors' funds were transferred from the escrow accounts prior to the visa

YPPI'OVRIS 2 14

m il1ion.213 Despite what the bank records reveal, Zhong

After improperly removing investors' funds from the escrow accounts, EB-5 lnvestm ents

and Zhong m ade efforts to conceal their misuse of investor funds by asking investors to sign a

consent fonn (ûûconsent'') stating the investor consented to the release of f'unds from the escrow

215account
.

However, the Consent failed to advise investors that the investors' funds had already

been released from escrow. For example, as set fol'th in the chart above, Zhong transferred

Shushu Liu's funds from the escrow account on Novem ber 1, 2012. Liu's Consent to the

removal of his ftmds from escrow is dated August 8, 2013.216 Sim ilarly, as set forth in the above

chart, Zhong transferred Yaodong Zhan's funds from escrow on April 25, 2013. Zhan's Consent

217is dated four m onths later
, on August 22, 2013.

M isrepresentations Rezardlnz C'oa/sc/x of Interest

ln its PPMS, EB-5 lnvestments stated, tûgcqertain conflicts of interest exist and might in

the future exist between the Company and the M anager and its aftiliates and agents'' and that the

Sûgmqanager may cause the Company to do business with the Manager's affiliates.''zld However,

2 I 3Id. at ! 7, n. 9.
214 .Ex

. 2 at 361 .75.

2 1 8 . . () t g .pEx. 20 at p.9, Ex. 54 at p.8, Ex. 4 a pp. .
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the operating agreements a11 provided that

consent:

transactions of this type would require investor

The Company may enter into arrangements, contracts, or agreements which

benefit the M embers, their Fam ily or Affiliates with the consent of the other
M embers provided, that the consent of the Other M em bers shall not be

unreasonably withheld if there has been full disclosure by said M embers as to the

benetits to be received by him (or his Family or Aftiliates). . ..219

As explained m ore fully in Section 5 above, despite these representations to investors,

Defendants routinely entered into anungements, contracts, Or agreem ents without full disclosure

of the contlicts they presented, the benetits they imparted to Zhong, her fam ily m embers or

affiliates, and without consent of the investors:

Ocean LP Purchase Agreement: Zhong's use of $2.5 million of EB-5

Investm ents funds220 in November 2012 to purchase a waterfront hom e in

Highland Beach, Florida, in the nam e of Ocean LP,221 at a tim e when Zhong had

an interest in and controlled Ocean 12 ,222 and where, as Of at least late August

2015, Zhong continues to reside with her daughter.223

Top Sun Purchase Agreem ent: Zhong's use of EB-5 Investm ents funds in

December 201 1 to purchase Zhtmg's 55% ownership in Relief Defendant Top

@

Sun for approximately $66,000.224

2 I 9 . . 49Ex
. 20 at p. 49, Ex. 54 at p. 48, Ex. 40 at p. .

220E 30 at !! 39-40.X .

22lEx. 33 (Pa1m Beach County Trustee Deedl; Ex. 32 (Palm Beach County Property Appraiser Record)

222Ex
. 79 (Corporate Documents for Ocean Blvd Fanlily Limited Partnership and Ocean Blvd. Property

Management LLC, Testimony Ex. 54),. Ex. l 5 at 208:7-12.

223 ,y59:!4.a1 .Ex. 35 at

224Ex. 29.
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* USl Purchase and Profit Distribution Agreements: Zhong's sale of her

fam ily's interest in USl to EB-5 lnvestments in two transactions which resulted in

her purportedly receiving 50% of US1's profits notwithstanding her ownership of

225
only 1% ownership.

O akland Holdings Lease Agreem ent: Zhong's use of EB-5 lnvestments funds to

purchase and m ake mortgage and other pam ents for a condom inium in the nam e

of Oakland Holdings, a company she co-owned with M entor.

Purported Loans to Asset M anager and Zhong:

Investments funds to fund personal expenditures, which she characterized during

Zhong use of EB-5

her testimony as personal loans, even though all versions of EB-5 lnvestments'

PPM  prohibit Asset M anager and Zhong from entering into arrangem ents which

benetit Asset M anager or Zhong absent disclosure to and the consent of investors.

/ False Statements Aefarfszz, Location of EB-5 Investments' Proiects

Between M arch 201 1 and Septem ber 2014, EB-5 lnvestm ents falsely claim ed in its

PPM S, in each version of the col-responding operating agreem ent, and in its business plan that

EB-5 lnvestments' projects would be located in Florida.226 For example, EB-5 lnvestments

PPMS stated that it tûwill invest in multiple projects in TEA'S in Florida'' and that $1ga)ll projects

will be located in the state of F1orida.''22? Contrary to these statements, in or about September

225E 26 (usl purchase Agreement, Testimony Ex. 10). Ex. 80 (Profit Sharing Agreement, TestimonyX. ,
Ex. 12),. Ex. 2 (Zhong Test.) at 135:17-1 36:18, l 38:15-136:1 8, 148:9-149:7.

226 20 at 7 8 1 8 48' Ex. 54 at 6-7 16 47' Ex. 40 at 6-7 l 7 48.'
.

'

.Elx. , , , , , , , , ,

227Ex. 20 at 7-8 .
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2014, Zhong used approximately $79,000 of EB-5 lnvestments funds to purchase a home in

w orcester, M assachusettszzS tjtled in Zhong's nam e.229

g. False Statem ents Rezardinz Investors' Active Involvement in EB-5 Prozram

A petition submitted to USCIS under the EB-5 Program must be accompanied by

evidence that the imm igrant investor lûis or will be engaged in the m anagem ent of the new

comm ercial enterprise, either through the exercise of day-to-day m anagerial control or through

policy formulation, as opposed to m aintaining a purely passive role in regard to the

investment.''z3o In order to purportedly comply with this requirem ent, EB-5 lnvestm ents'

Offering Materials repeatedly represented to investors that ûlMembers (wouldj be pennitted, as a

group, to participate and vote On policy decisions, in an advisory capacity only, affecting the

business of the Company at an annual meeting of a11 Members, in order to Jw/g./.) the éactive

involvement ' requirement ofEB-5'' (emphasis added).231 Moreover, EB-5 lnvestments, through

M entor, subm itted the sam e Offering M aterials to USCIS in order make it appear they were in

comp1iance.232 But EB-5 held no such m eetings.233

7. Defendants' Continued M isuse and Dissipation of Funds and Assets

On August 26, 2015, after becoming aw are of the Comm ission's investigation in this

matter, Zhong and Asset M anager retained John Heller, CPA of M arcum LLP to act as a

228 4()aray-y()grjg.Ex. 2 at

229Ex 82 (Massachusetts Property Record)

230 c y' R j 204 6()(5) (2011).

23l pg ,jg at p. j j .X . ,

232 Ex
. 1 5 at 164: 16-22,. Ex. 67 (Xu Declaration) at !! 1 8-20.

233 458::,:.459:5.Ex. 2 at
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ttselwicing Agent.'' Heller and M arcum LLP are not independent and are currently retained by

Zhong and Asset M anager to do certain tax compliance and other work.

On about August 26, 2015, Zhong transfen-ed to Relief Defendant Investor Asset a

security interest in and to a11 real property EB-5 lnvestm ents owns, as well the three vehicles and

boat purchased with EB-5 Investm ents funds.234 The agreem ent between Zhong and lnvestor

Asset does not rem ove Zhong's control of the rem aining investor funds and remains the

signatory on the corporate Defendants' and Relief Defendants' accounts.235 The agreement

m akes no provision for collecting rent payments from the EB-5 rental properties.236 As currently

stnzctured, the agreement does not include all properties purchased with EB-lnvestm ents

1 14(1s.237 Therefore, control Of these properties remains solely with Zhong and EB-5

lnvestments.

The improper profit-sharing agreement set fol'th in Section 111(D)(5)(a)(i) above, giving

Zhong 50 percent of the profits from the sale of any Usl-owned property, rem ains in effect.

Further, Zhong is currently in the process of encumbering the real property purchased using EB-

5 lnvestments funds, and has outstanding loan petitions to retinance these properties.os

On September 14, 2015, Defendants sent investors a Third Am endm ent to the PPM ,

offering them the opportunity to settle or recommit to their investments.z3g Assets are

disappearing. ln M ay 2015, when Zhong initially testified in this matter, EB-5 lnvestments and

235F
, 35 at 729:7-731 :1.X.

236 d t 779:7-781:2.1 . a

2311d. at 722:20-723:7, 740:23-754:22,' Ex. 50 (Testimony Ex. 100),* Ex. 83 (Testimony Ex. 101),. Ex. 84
(Testimony Ex. 102),. Ex. 85 (Testimony Ex. 103).

238 693:5-20 779:18-781:2.Ex. 35 at ,

239s 16X 
. .
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its subsidiaries had about $ 1 million in their accounts, but by her second testimony in August

2015 the companies had only about $20,000 in the accounts.z4o
l

lV. AN A SSET FREEZE IS APPRO PRIATE

A . Standard for Asset Frceze

The Court may order an asset freeze ktas a means of presening funds for the equitable

remedy of disgorgement.''z4l turrhe SEC'S burden for showing the amount of assets subject to

disgorgement (and, therefore available for freeze) is light: a reasonable approximation of a

defendant's ill-gotten gains is required. Exactitude is not . . . .3'242 The Comm ission's burden to

dem onstrate the potential for dissipation of funds is even lighter.243

The Court's power to freeze assets extends to relief defendants.z44 A relief defendant is a

party not charged with wrongdoing who nevertheless ttpossesses illegally obtained protits but has

no legitimate claim to them .''245 rfb obtain a freeze of a relief defendant's assets, the Com mission

ûûmust demonstrate only that gitq is likely ultimately to succeed in disgorging the frozen ftmds.''246

240E 35 at 731:7-23; 685: 14-23.X.

l41SEC v
. ETspayphones, Inc., 408 F.3d 727, 734 (1 1th Cir. 2005),. accord CFTC v. f cvy', 541 F.3d l 102,

l 1 14 (1 1th Cir. 2008).

14lETv% payphones
, 408 F.3d at 735 (citation, quotation, and alteration omittedl; accord FTC v. 1AB

MarketingAssociates, LP., 746 F.3d 1228, 1234 (1 lth Cir. 2014).

243 ' k in Associates, f.J$ 972 F. Supp. 2d 1307See FTC v. 1AB M arketing Assoclates, LP v. 1AB Mar et g ,
1313 n.3 (S.D. Fla. 2013) (IThere does not need to be evidence that assets will likely be dissipated in
order to impose an asset freeze.n') (citing ETS Payphones, 408 F.3d at 734, and SEC v. L auer,
445 F. Supp. 2d 1362, 1367, 1370 (S.D. Fla. 2006)),. SE C v. Gonzalez de Castilla, 145 F. Supp. 2d 402,
4l5 (S.D.N.Y. 2001) (ttl-l-jhe SEC must demonstrate only . . . a concern that defendants will dissipate

their assets . . . .'').

244 / h 618 F 3d 218 225 (2d Cir. 2010). SEC v. Cavanagh, l 55 F.3d l29 136 (2d Cir.See CFTC v. rzrzu s , . , , ,
1998); CFTC v. International Berkshire Group Holdings, Inc., 2006 W L 3716390, *l0 (S.D. Fla. Nov. 3,

2006).
245

.gEc v. Huy  758 F. Supp. 2d 1288, 1362 (S.D. Fla. 2010) (Rosenbaum, M.J.), aff'd on other grounds,
455 F. App'x 882 (1 1th Cir. 20l 2) (unpublished).

246+ /s/7 6 1 8 F.3d at 225.J ,
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B. The Com mission H as Established Prima Facie Violations Of The Securities Laws

The Commission has met its burden of establishing a prima facie showing of violations

of the securities laws as alleged in the Complaint.

The M embership Interests are Securities

The EB-5 lnvestments offering materials identify the mem bership interests as

securities.z4? Their own characterization of these investments as subject to the federal securities

laws is sufticient to characterize them as securities where, as here, there are ksno countelvailing

factors that would gleadj a reasonable person to question this characterization.''z4s

Even if the Defendants had not adm itted the m embership interests are securities, the

m embership interests are investm ent contracts and therefore securities covered under the federal

securities laws. Section 2(a)(1) of the Securities Act and Section 3(a)(10) of the Exchange Act

define ûûsecurity'' to include, am ong other things, ttinvestment contracts.'' Although the term

çtinvestm ent contract'' is not detined in these statutes, the Suprem e Court has defined the term to

mean: (1) an investment of money; (2) in a common enterprise; (3) with an expectation of profits

to be derived solely from the efforts of others.249 The Court has stressed that the detinition of an

investm ent contract çlem bodies a flexible rather than a static plinciple, one that is capable of

adaptation to m eet the countless and variable schemes devised by those who seek the use of the

money of others on the prom ise of profits.''zso

247Ex. 16.

24UDiaz kricente v. Obenauer, 736 F. Supp. 679, 693 (E.D. Va. 1990) (quoting Reves v. Ernst & Young,
494 U.S. 56, 68 (1990)).
249see 5zc v. IIL.L Howey Co., 328 U.S. 293, 298-99 (1946).
25e 
(L t a991 . a .
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The first Howey factor is easily satistied, as the undisputed facts show investors in EB-5

lnvestm ents provided an investm ent of m oney.251 ûtA1l that is required is that the investor give up

some tangible and detinable consideration.''zsz The private Placem ent M em o identities this as an

investment,zs3 and Defendants admit 17 people invested approximately $8.5 mi11ion.254

Second, the undisputed facts show the relationship between EB-5 lnvestm ents and its

investors constitutes a ttcommon enterprise.'' The Eleventh Circuit has held that tlbroad vertical

commonality'' is sufficient to satisfy H owey 's comm on enterprise e1em ent.255 Broad vertical

commonality requires only a tinding that investors' fortunes are linked to the efforts of the

romoter or third parties.256P Here, investors' potential for profits depended on the efforts of EB-5

lnvestments and Defendants Asset M anager and Zhong to develop real estate.

Third, the investors were 1ed to expect protits from EB-5 lnvestm ents and Defendants,

and therefore the third prong of Howey is satisfied. Since Howey, the 1aw has been clarified that

profits need not be derived solely from the efforts of others. lnstead, the inquiry is çswhether the

efforts made by others are the undeniably signscant ones, those essential managerial efforts

which affect the failure or success of the enterprise.''zs;

251 6Ex. 1 .

2'2sEc v. Unique Financial Concepts, lnc., 1 19 F. Supp. 2d 1332, 1337 (S.D. Fla. 1998), ailnd, 196 F.3d
1 l95 (11th Cir. 1999).
253 . 4. sx 4:Ex

. 20 at 24, Ex. 5 , . .

254 6Ex. l .

I''SEC v Unique Financial Concepts
, Inc., 1 19 F. Supp. 2d 1332 1337 (S.D. Fla. 1998) aff'd 196 F.3d* > 1 ,

1 195, 1 199-1200 (1 1th Cir. 1999).

256 d See also s'lc v. ETS Payphones, Inc., 408 F.3d 727 732 (1 1th Cir. 2005)* SEC v. Koscot1 . , ,
lnterplanetary, lnc., 497 F.2d 473, 478-479 (5th Cir. 1974),. SE C v. Continental Commodities Corp., 497
F.2d 516, 520- 523 (5th Cir. 1974).

z'lunique yinancial
, 196 F.3d at 1201 (internal citations and quotation omittedl; see also United Housing

Foundation, Inc. v. Forman, 421 U.S. 837, 852 (1975) (clalifying the third prong of the Howey test,

footnote continued
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ln the Eleventh Circuit, whether the investm ent satisties Howey's third prong is

determined by ûithe amount of control that the investors retainged over their investment) under

their written agreem ents,'' as well as the actual ability of the investors to m anage their

investments.zs8 Here, EB-5 Investments and Defendants had exclusive control over how the

investors' funds were used - the investors had no control over which properties were developed

or purchased, or how Defendants spent their investm ents. Although EB-5 Investm ents' offering

docum ents state investors have the right to initially vote and then simply have input on policy

decisions at annual m eetings, these m eetings never occurred. Further, even with a vote, Asset

Manager always held the majority of a11 outstanding membership interests, giving it complete

control over EB-5 lnvestm ents and its lim itation on investor input as ûtadvisory.''zsg The

investors' only actualinvolvem ent was the investment of m oney.z6o Accordingly, the third

elem ent of Howey is m et.

2. Defendants H ave Violated the Anti-Fraud Provisions of the Federal Securities Laws

Section 10(b) of the Exchange Act and Rule 10b-5 thereunder prohibit, in colmection

with the purchase or sale of securities, (a) employing any device, scheme or artifice to defraud;

(b) making any material misrepresentation or omission; and (c) engaging in any act, practice or

course of business that operates as a fraud or deceit upon any person. Section 17(a) of the

Securities Act prohibits essentially the sam e type of m isconduct in the offer or sale of securities.

which is met by demonstrating çça reasonable expectation of profits to be derived from the entrepreneurial

or managerial effort of others'').

2585.Fc v Unique Financial Concepts
, Inc., 196 F.3d 1 195 1201 (1 1th Cir. 1999).* ;

259 Ex 54 p
. 1 1 .

260Ex. 67 at !! 10 & 1 l .
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The three main subdivisions of Section 17 and Rule 10b-5 have been considered to be mutually

supporting rather than mutually exclusive.z6l

7. False xç/lêe- ea/,ja Jzz# Omissions

To establish a violation for making false statem ents or om issions in violation of Section 17

of the Securities Act and Section 10(b) of the Exchange Act, the Commission must show: (1) a

misrepresentation or omissicm (2) that is material (3) in the offer of or in connection with the

purchase or sale of a security (4) made with scienter (5) in interstate commerce.262

Scienter is required for Exchange Act Section 1 0(b) and Securities Act Section 17(a)(1).

Violations of Sections l 7(a)(2) and (3) of the Securities Act do not require a tinding of scienter

and may be established by showing negligence.263

a. Tlle Defendantsg M isrepresentations and O missions

As discussed above, Defendants have m ade numerous matelial misrepresentations to

investors, including that they would only spend EB-5 lnvestments funds on particular projects, that

they would keep investors' ftmds in escrow accounts until they had visa approval, that EB-5

lnvestments would not engage in transactions where it had a ccmflictof interest, that E8-5

lnvestm ents would prepare and provide unaudited financial reports to investors, and that investors

would play m ore than a passive role in the investm ent. These claim s were patently false.

Defendants spent EB-5 hwestments ftmds on numerous projects that had nothing to do with the EB-

5 propum, including distributing ftmds for the benefit of Zhong and her family members.

26l h Matter ofyjannety and Jyyp/cjnx, AP File No. 3-1408 1 2014 WL 7145625 * 10 (Dec. 15See In t e , , ,
2014); In the Matter ofcady, Roberts (:t Co., 40 S.E.C. 907, 91 3, 196 1 WL 60638, *4 (Nov. 8, 1961),' .

l6lSEC v Chemical FmA'/
, 2000 W L 33231600, *9 (S.D. Fla. Dec. 19 2000); SEC v. Hasho, 784 F. Supp.

1059, 1 106 (S.D.N.Y. 1992).

z6èAaron v. SEC, 446 U.S. 680, 697 (1980),. SEC v. Hughes Capital Corp., 124 F.3d 449, 453-54 (3rd Cir.

1997).
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Defendants moved investors' funds from escrow accounts before even the frst visa was approved.

Defendants caused EB-5 lnvestments to engage in transactions with Zhong and her companies,

where Zhong, who controlled EB-5 lnvestments, had a conflict of interest. EB-5 lnvestm ents never

distributed financial reports to investors Or even began the process of trying to create them. These

were a11 lies Defendants told investors to lure them into the investm ent.

On top of that, Defendants touted Zhong's track record and Zhong personally told investors

about her backp-ound during in-person m eetings. However, Defendants failed to disclose to

investors that Zhong's prior company was declared bankrupt and that Zhong herself was the subject

of bankruptcy proceedings.

Defendants are liable for these misrepresentations and omissions. The lûm aker'' of a

misstatement is liable under Section 10(b) and Rule 10b-5(b).264 (irjnhe maker'' is ttthe person Or

entity with ultim ate authority over the statement, including its content and whether and how to

comm unicate it.''265 Asset M anager, which controlled EB-5 lnvestments, and Jhong, which

controlled Asset Manager, would both be liable for these statements under Rule 10b-5(b).

b. The Defendants' M isrepresentations and Om issions are M aterial

To violate Sections 17(a)(2) and 10(b) and Rule 10b-5(b), the alleged misrepresentations

or om itted facts m ust be m aterial. lnform ation is m aterial if it would have assum ed signiticance

in the investment deliberations of a reasonable investor.267Defendants' misrepresentations about

how EB-5 lnvestments would use funds, Zhong's background, financial infonnation to be

prepared for investors, conflicts of interest, m aintaining investors' funds in escrow are a11

l64Janus Capital Group
, Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2302 (201 1).

16yd
267

u0c Basic, Inc. v. Levinson, 485 U.S. 224, 231 (1988).
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undoubtedly

because they relate directly to the safety and risk of the investm ent, the use and misuse of funds,

and the nature of the business.z6s And som e of the m isrepresentations, such as those involving

the use of proceeds in accordance with EB-5 Investments' Business Plan and the investor's

information a reasonable investor would have wanted to know the truth about

(sactive'' involvement in the investment, implicated not just the risk of the investments, but the

investor's likelihood of obtaining a visa under the EB-5 Program , m aking them al1 the m ore

m aterial.

c. The dtln Connection W ith'' Requirem ent

Because the Defendants m ade their m isrepresentations and omissions as part of their efforts

to sell membership interests in EB-5 lnvestm ents, their acts m eet the ûtin connection with''

requirement of Section 10(b) and Rule 10b-5.269

d. The Defendants are Actina W ith Scienter

Courts have detined scienter as a state of mind embracing intent to deceive, manipulate or

defraud.z7o The Commission may establish scienter for violations of Sections 17(a)(1) and 10(b) by

showing defendants made representations to investors ûçwithout basis and in reckless disregard for

their truth or falsity.''z7l The Eleventh Circuit has concluded that scienter may be established by a

16$s In re vztrc No. 3-11254 2003 WL 22469910 at *13 (S.D.N.Y. Sept. 11 2003) (ûG1t is well establishedee , , :
that information concerning the financial condition of a company is presumptively material.''l; SEC v. North
American Research & Development Com., 375 F. Supp. 465,470-71 (S.D.N.Y. 1974) (misrepresentations
regarding business operations and plans were material), aff'd, 51 1 F.2d 121 7 (2d Cir. 1975).
269 :uj tjoja withss requirementSEC v

. Zandford, 535 U.S. 8 13, 8 19 (2002) (courts should interpret the n connec
broadly to effectuate the remedial purpose of the federal securities laws).

170E t (jr Ernst v. Hochplder, 425 U.S. 1 85 l93 (1976).rnS ,

271 c Kenton capital, Ltd. 69 F. Supp. 2d 1 10 (D.D.C. 1998).SE r. , ,
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showing of knowing misconduct or severe recklessness.z?z

Zhong's m ental state is imputed to Asset M anager.273

As the principal of Asset M anager,

The evidence establishes the Defendants acted with a high degree of scienter. Zhong,

who controls Asset M anager, knew her statem ents to investors orally and in the offering

documents were false. She knew the contents of the offering docum ents because she reviewed

and approved them , and she chose not to disclose her history of banknlptcy. As detailed above,

Zhong, knew or was severely reckless in not knowing that: (1) investor funds would not be and

had not been invested as outlined in the Offering m aterials, because she was the one controlling

the bank accounts and, therefore, the movement of funds; (2) EB-5 lnvestments did not prepare

and provide unaudited tinaneial reports to investors, because she controlled the eompanies and

knew she had not even hired someone to prepare sueh reports; (3) investors' funds were not held

in escrow until their 1-526 petitions received USCIS approval, because Zhong was the individual

transfening the funds out of those accounts and then taking steps to conceal the unauthorized

transfers; (4) EB-5 lnvestments routinely entered into ameements that presented a conflict of

interest and that benefitted Zhong, her family members, and affiliates without the consent of

investors - which she knew because she was the person negotiating and signing those

agreements; and, (5) not a11 of EB-5 Investment's projects were located in Florida, which she

knew because she was the individual who purchased the projects and transfen-ed the money to

fund the out-of-state investm ent.

lllsEc v Carriba Air
, 681 F.2d 1318 1324 (1 10' Cir. 1982).

2735- In re sunbeam sec. Litig., 89 y'. supp. 2d 1326, 1340 (S.D. Fla. 1999) (the scienter of corporateee
officers is properly imputed to the corporationl; see also SEC v. Manor Nursing Centers, lnc, 458 F.2d

1082, 1089 n.3 (2d Cir. 1972).
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Even after leaming about the Commission's investigation in this matter, Zhong chose to

disclose only som e of the lies she told to lure investors. Specitically, in the September l4, 2015

am endment to the PPM , Zhong disclosed to investors that there was a bankruptcy proceeding

concelming her prior company or herself. ln this same document, she offered investors the

opportunity to recommit to their investments under the PPM  - never disclosing or m aking any

effort to disclose the truth about the lies in the PPM . She did not disclose the misuse of funds

contrary to the tenns of the PPM , nor did she disclose that investors' f'unds were not kept in

escrow, that she never obtained unaudited tinancial reports, that she disbursed investor proceeds

in a m anner that did not comply with the EB-5 program : or that she had entered into agreements

with herself and her family m embers in violation of the conflict of interest provisions of the

PPM . lnstead, she continues hiding the tnzth from investors for her own gain.

e. Interstate Com merce

The Defendants have indisputably offered and sold their securities in interstate

comm erce. They have attracted approxim ately 17 investors in China and the United States, and

investors m ade their investm ents by wiring f'unds or deliveling checks to EB-5 lnvestm ents.274

For all the foregoing reasons, the Com mission has established a prima facie case that the

Defendants have violated and continue to violate the securities laws.

2. Schem e Liability

ln addition to violating the federal securities laws

misrepresentations and omissions, Defendants have also violated these laws by engaging in a

making series of

scheme to defraud investors.Courts have described claims under Sections 17(a)(1) and (3) and

274Ex. 30 at !5 footnote 2,' See 15 U.S.C. jj 77b(a)(7), 78c(a)(17) (ûûinterstate'' defined to include
commerce and communications between a state and a foreign country).
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10(b) and Rules 10b-5(a) and (c) as ût'scheme liability'' claims because iûthey make deceptive

conduct actionable.''z7f These provisions allow primary liability to be imposed ktnot only on

persons who made fraudulent misrepresentations, but also on those who had knowledge of the

fraud and assisted in its perpetration.''z76 t$To be liable for a scheme to defraud, a defendant must

have committed a manipulative or deceptive act in furtherance of the scheme.''zx

To persuade investors to invest with lnvestm ents LLC, the Defendants knowingly or

recklessly engaged in a practice and course of business m aking the m aterial

m isrepresentations, false statements and omissions set out above. As set forth above, Zhong also

obtained certain investors' consent to the release of their funds fyom their escrow accounts

without disclosing that their funds and by extension EB-5 lnvestm ents' business operations were

not being handled as represented when they invested. ln addition, the Defendants engaged in a

practice and course of business of m isappropriating EB-5 lnvestm ents' f'unds to pay for Zhong's

personal expenses, including, personal property expenses, auto expenses, legal expenses,

education expenses for Zhong's family m embers and business associate, and Zhong's personal

trading account. These fraudulent practices dem onstrate that the Defendants were engaged in an

overall schem e to defraud.

2751 o py Inc. secs. Litig., 639 F.3d 623 643 (3d Cir. 2011).11 rd , ,

276SEC v. U.S. Envtl. lnc., 1 55 F.3d 107, 1 12 (2d Cir. 1 998).

2?7 *23 (D Ariz. Jan. 28 20 10)* In SEC v. Zandford 535SEC v. Fraser, 2010 U.S. Dist. LEXIS 7038, at . , , ,
U.S. 8 13, 8 15 (2002) (addressing a fraudulent scheme under Rule 10b-5(a) and a fraudulent course of
business under Rule 10b-5(c), and concluding: lûlndeed, each time respondent texereised his power of
disposition (of his customers' securities) for his own benefit,' that conduct, ûwithout more,' was a
fraud.''),' Afhliated Ute Citizens of Utah v. United States, 406 U.S. 128, 152 (1972) (noting that while
Rule 10b-5(b) targets false statements or omissions, paragraphs (a) and (c) ûGare not so restlicted'').
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C. Diszorzem ent is An Appropriate Rem edv

ûtDisgorgement is an equitable remedy intended to prevent unjust ertrichment.''z7s As set

forth above, Zhong and Asset M anager raised $8.5 million from investors by making

misrepresentations and omissions to investors, and also misappropriated approximately $900,000

from EB-5 lnvestments.

These ûtreasonable approximationgsj of the defendantgs'j unlawfully acquired assets . . .

shiftgj gthe burdenj to the defendants to demonstrate the SEC'S estimate is not reasonable.''

Therefore, the Commission has demonstrated a reasonable approximation of the likely

disgorgem ent award against Zhong and Asset M anagem ent.

A disgorgem ent award against Relief Defendants is appropliate if they received illegally

obtained f'unds or assets without a legitim ate c1aim .?79 A relief defendant by defnition

som eone not accused of wrongdoing nevertheless lacks a legitim ate claim  to money or

propel'ty received.z8o A contrary conclusion ûlwould allow almost any defendant to circumvent

the SEC's power to recapture fraud proceeds, by the simple procedure of giving stock to friends

d l-clatives . . . . D'2S 1an

The Com mission need not trace a Defendant's ill-gotten gains to assets currently

possessed.zdz In this case, the Commission has established a likelihood of a disgorgement order

278
,$.,r v. Monterosso, 756 F.3d 1326, 1337 (11th Cir. 2014).

279 sEc v
. Huy 758 F. Supp. 2d 1288, 1361 (S.D. Fla. 2010), citing SEC v. Cherkji 933 F.2d 403, 4l4 n.

l l (7th Cir.1991).
280

,1c clrc v. walsh, 618 F.3d 218, 226 (2d Cir. 2010); SEC v. George, 426 F.3d 786, 798 (6th Cir.

2005).
?815'Fc v. Cavanagh, 155 F.3d 129, 137 (2d Cir. 1998).
282 kK y. djsgorgement Order establishes aSee FTC v

. Leshin, 719 F.3d 1227, 1234 (1 1th Cir. 2013) ( g q
personal liability, which the defendant must satisfy regardless whether he retains the proceeds of his

wrongdoing.'') (citation and quotation omittedl; SEC v. f auer, 445 F. Supp. 2d l 362, 1369 (S.D. Fla.
2006) (ûûllllisgorgement is an equitable obligation to return a sum equal to the amount wrongf-ully

footnote continued
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against each Defendant and Relief Defendant by establishing they raised $8.5 million from

investors in a fraudulent offering scheme, and misappropriated or misused $900,000 in EB-5

Investments funds.

D.

The equities clearly support an asset freeze as to the Defendants. Defendants continue to

A Total Asset Freeze is Appropriate

dissipate EB-5 lnvestm ents' assets and funds, and Zhong continues to control the balzk accounts

for EB-5 Investments and the Relief Defendants. Funds have already been sent Overseas,z'3 and

an asset freeze is necessary to stop the tlow of money.A repatriation order is also necessary to

obtain these f'unds. A freeze will preserve what rem ains for disgorgem ent.

The Coul't should order a total freeze on the Relief Defendants' assets. ''As between ga

reliefj defendantgl and the victims of âaud, equity dictates that the rights of the victims should

contro1.''284 Therefore
, 
when the assets to be frozen are wol'th less than the likely disgorgement

award, a freeze of a1I assets is appropdate.z8s This is even m ore important where, as here, Zhong

controls the bank accounts for m ost of the Relief Defendants, and controls the Relief Defendants

them selves.

obtained, rather than a requirement to replevy a specific asset . . . .'') (citation and quotation omitted),
aff'd, 240 F. App'x 355 (1 1th Cir. 2007). Tlzis rule applies with equal force to relief defendants. See
CFTC v. Gresham, 2012 W L l 606037, *3 (N.D. Ga. May 7, 2012) (QûûA.n individual may be a proper
relief defendant even if she does not possess the actual ill-gotten gains if she previously received benefits

that were derived from another person's unlawful conduct.''') (quoting SEC v. Aragon Capital Advisors,

LL C, 201 1 WL 3278907, *18 (S.D.N.Y. July 26, 201 1)).

283 ;() at j45Ex. .

284SEC v Antar
, 831 F. Supp. 380, 402-03 (D.N.J. 1993).

285
,%ee ,s.g'c v. Lauer, 478 F. App'x 550, 554 (1 1th Cir. 2012) (unpublished) (içgljf potential disgorgement

is greater than the value of the defendant's assets, the district court can order a full asset freeze.n'l; ETS
Payphones, 408 F.3d at 735-36 (aftirming order that (çfroze al1 of gdefendant's) assets'' when estimated
disgorgement and value of frozen assets were comparablel; FFC v. 1AB Marketing, 972 F. Supp. 2d 1307,
1313 (S.D. Fla. 2013) (denying defendants' motion to Siunfreeze'' funds for living expenses where
Grefendants' monetary liability greatly exceeds the frozen funds').
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Here a freeze of all of Relief Defendants' assets is appropriate. The likely disgorgement

award of $8.5 million far exceeds the value of the EB-5 lnvestments' accounts (about $20,000 as

of late August 2015). Zhong admits she is in the process of refinancing the real estate and

further encum bering it. There is also a concel'n about dissipation of assets, as EB-5 Investm ents'

accounts have dissipated from about $1 million to about $20,000 in the last few months - while

Zhong knew about this investigation. Absent a freeze, Zhong would have the opportunity to use

the investor and EB-5 lnvestments funds for living expenses and to defend this litigation. This is

not an idle concern: Zhong has used EB-5 lnvestm ents' accounts to pay for personal

expenditures including cars, hom es, trading expenses, legal expenses, and to fund other business

ventures. Therefore, the Court should enter an order freezing a1l of the Defendants' and Relief

Defendants' assets pending determination of the Commission's claim for disgorgem ent.

V. THE COURT SHOULD ORDER SW ORN ACCOUNTING aS

TION O F FUNDS. AND EXPEDITED DISCOVER YREPATRIA

The Com mission seeks an Order requiring Defendants and Relief Defendants to tile with

this Court a sworn written accounting. The accounting will docum ent their assets, enabling the

Commission to better identify ftmds subject to disgorgement.z'6 This Court may also order the

Defendants and Relief Defendants to repatriate assets deposited overseas.287 Finally, the Court

should perm it the Comm ission to comm ence discovery before the meeting of the parties and to

do so on an expedited basis.288

lY6S SEC v Lybrand 2000 WL 913894 *12 (S.D.N Y. July 6 2000).CB . , , . ,

287y .%EC v Lympania Internacional yinanciera, 2O1 1 wls 3251813 +13 (S.D.N.Y. July 29 201 1)Ce . , ,

(û1gA)n order to bring assets to the United States is appropriate if needed to make effective an asset freeze

and presen,e assets for potential future relief.').

l'Vee Fed. R. Civ. P. 26(d)(1) (providing that court may permit discovery to prior to the Rule 26(9
conferencel; FTC v. 1AB Marketing Associates, LP, 2012 WL 4936087, *18-19 (S.D. Fla. Oct. 9, 2012)

footnote continued
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Vl. CONCLUSION

For the reasons set forth above, the Commission requests that the Court grant the

Com mission's Emergency M otion for Asset Freeze and Other Relief and enter the Com mission's

proposed form of order.

November 4, 2015 Resp tf'u
.,tl bmitted,

s/ e' ro . Soto

Attom ey for Plaintiff
SECURITIES AND EXCHANGE

CO M M ISSION
801 Brickell Avenue, Suite 1800

M iami, Florida 33131

Telephone: (305) 982-6313
Facsimile: (305) 536-4154

(pelnnitting expedited discoveryl; CFFC v. Chandler, 2012 WL 5382903, *3-4 (M.D. Fla. Sept. 1 1, 2012)

(same).
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UNITED STATES DISTRICT COURT

SOUTH ERN DISTRICT OF FLORIDA

CASE NO.: 15-cv-62323-JAL

SECURITIES AND EXCHANGE COM M ISSION,

Plaintiff,

U.S. EB-5 INVESTM ENTS LLC,

EB5 A SSET M ANAGER, LLC, and

LIN ZH ONG A/K /A LILY ZHONG

Defendants, and

OAKLAND OFFICE HO LDINGS LLC,

B.X W OK CONSTRUCTION LLC
US INVESTMENT LLC D/B/A US VVESTMENT FL LLC,
TO P SUN ENERGY LLC,
OCEAN BLVD. FAM ILY LIM ITED PARTNERSH IP, LTD.,

B.X PROPERTY M ANAGEM ENT LLC, and

US1 REAL ESTATE DEVELO PM ENTS, LLC,

Relief Defendants.

/

ASSET FREEZE O RDER
AND OTHER EM ERGENCY RELIEF

This cause com es before the Court upon motion by Plaintiff Securities and Exchange

Comm ission for the following orders with respect to Defendants U.S. EB-5 lnvestm ents LLC,

EB5 Asset Manager, LLC, and Lin Zhong a/k/a Lily Zhong (collectively, the ûrefendants'') and

Relief Defendants Oakland Oftice Holdings LLC, B.X W ok Construction LLC, US Investm ent

d/b/a US Investm ent FL LLC, Top Sun Energy LLC, Ocean Blvd. Fam ily Lim ited

Partnership, Ltd., B.X Property M anagem ent LLC, and US 1 Real Estate Developm ents, LLC;

an Order Freezing Defendants U.S. EB-5 lnvestm ents LLC, EB5 Asset M anager,

LLC, and Lin Zhong a/lc/a Lily Zhong's and Relief Defendant Oaldand Oftice

Case 0:15-cv-62323-JAL   Document 8   Entered on FLSD Docket 11/04/2015   Page 52 of 60



Holdings LLC,

lnvestm ent FL LLC, Top Sun Energy

Partnership, Ltd.,

B.X W ok Construction LLC, US lnvestm ent LLC d/b/a US

Ocean Blvd. Family Lim ited

Property M anagem ent and US l Real Estate

Developments, LLC'S Assets;

an Order Requiring Sworn Accountings;

an Order Prohibiting Destnzction of Docum ents',

4) an Order Expediting Discovezy and

an Order to Show Cause W hy the Court Should Not lssue A Continuing Asset

Freeze.

The Court has considered the Commission's Complaint, its Em ergency M otion for Asset

Freeze and Other Emergency Relief, its Supporting M emorandum of Law, and the declarations

and exhibits tiled in support of its m otion. The Court finds the Com mission has made a

sufficient and proper showing in support of the relief granted herein by dem onstrating a prima

facie case of securities laws violations by the Defendants and the receipt of illegally obtained

funds or assets by Relief Defendants. The Court also tinds good cause to believe that unless

immediately restrained and enjoined by Order of this Court, the Defendants and Relief

Defendants will continue to dissipate, conceal, or transfer from the jurisdiction of this Court

assets which could be subject to an Order of Disgorgement. Accordingly:

IT IS ORDERED AND ADJUDGED that the motion is GM NTED, and the Court

also orders as follows:

1.

ASSET FREEZE

IT IS FURTH ER ORDERED AND ADJUDGED that:
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Defendants U.S. EB-5 Investm ents LLC, EB5 Asset M anager, LLC, and Lin

Zhong a/lt/a Lily Zhong, and Relief Defendants Oakland Oftice Holdings LLC, B.X W ok

Construction LLC, US Investm ent LLC d/b/a US lnvestment FL LLC, Top Sun Energy LLC,

Ocean Blvd. Fam ily Limited Partnership, Ltd., B.X Property M anagem ent LLC, and USl Real

A .

Estate Developm ents, LLC, their directors, officers, agents,Servallts, em ployees, attolmeys,

depositories, banks, and those persons in active concert or participation with any one or m ore of

them , and each of them , who receive notice of this order by personal service, m ail, facsimile

transmission or otherwise, except any Receiver this Court appoints, be and hereby are, restrained

from , directly or indirectly, transfening,setting off, receiving, changing, selling, pledging,

assigning, liquidating or otherwise disposing of, or withdrawing any assets or property, including

but not lim ited to cash, free credit balances, fully paid for securities, and, and/or property

pledged or hypothecated as collateral for loans, or charging upon or drawing from any lines of

credit, owned by, controlled by, or in the possession of:

1. U.S. EB-5 lnvestm ents LLC;

2. EB5 Asset M anager, LLC;

3. Lin Zhong a/lc/a Lily Zhong;

4. Oakland Office Holdings LLC;

B.X W ok Construction LLC;

6. US Investment LLC d/b/a US lnvestm ent FL LLC;

Top Sun Energy LLC;

Ocean Blvd. Family Lim ited Partnership, Ltd.;

9. B.X Property M anagem ent LLC, and;

10. USl Real Estate Developments, LLC.
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B. Any financial or brokerage institution or other person or entity located within the

jurisdiction of the United States Courts and holding any such funds or other assets, in the name,

for the benefit or under the control of the U.S. EB-5 lnvestm ents LLC, EB5 Asset M anager,

LLC, and Lin Zhong a/lc/a Lily Zhong, or Oakland Oftice Holdings LLC, B.X W ok Construction

LLC, US lnvestment LLC d/b/a US lnvestm ent FL LLC, Top Sun Energy LLC, Ocean Blvd.

Family Limited Partnership, Ltd., B.X Property M anagem ent LLC, and US1 Real Estate

Developments, LLC, directly or indirectly, held jointly or singly, and which receives actual

notice of this order by personal selwice, facsim ile, or othenvise, shall hold and retain within its

control and prohibit the withdrawal, rem oval, transfer, disposition, pledge, encum brance,

assignm ent, set off, sale, liquidation, dissipation, concealm ent, or other disposal of any such

funds or other assets.

IT IS FURTHER ORDERED AND ADJUDGED that theCourt has jurisdiction to

detennine the effect of any bankruptcy proceeding m ay have on this m atter.

IT IS FURTH ER ORDERED AND ADJUDGED that the automatic stay provisions of

1 1 U.S.C. j 3624a) do not apply to this matter and the asset freeze requested by the Commission.

l1.

ACCO UNTING S

IT IS FURTHER ORDERED AND ADJUDG ED that within seven calendar days of

the issuance of this Order, Defendants U .S. EB-5 lnvestm ents LLC, EB5 Asset M anager, LLC,

and Lin Zhong z/kla Lily Zhong, and Relief Defendant Oakland Office Holdings LLC, B.X W ok

Constnzction LLC, US lnvestment LLC d/b/a US lnvestment FL LLC, Top Sun Energy LLC,

Ocean Blvd. Fam ily Limited Partnership, Ltd., B.X Property M anagem ent LLC, and US1 Real

Estate Developm ents, LLC shall:
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m ake a swolm accounting to this Court and the Com mission of a11 funds, whether

in the fonu of compensation, commissions, loans, income (including payments for assets, shares,

or property of any kind), and other benefits (including the provision of serdces of a personal or

mixed business and personal nature) Zhong received from investors, EB-5 Investments LLC,

EB5 Asset M anager, LLC, Oakland Office Holdings LLC, B.X W ok Construction LLC, US

lnvestm ent LLC d/b/a US lnvestment FL LLC, Top Sun Energy LLC, Ocean Blvd. Fam ily

Limited Partnership, Ltd., B.X Property M anagement LLC, and US1 Real Estate Developments',

(b) make a swonz accounting to this Court and the Commission of a11 assets, funds, or

other properties held by the Zhong, EB-5 lnvestm ents LLC, EB5 Asset M anager, LLC, Oakland

Oftice Holdings LLC, B.X W ok Constnlction LLC, US lnvestm ent LLC d/b/a US lnvestm ent FL

LLC, Top Sun Energy LLC, Ocean Blvd. Fam ily Limited Partnership, Ltd., B.X Property

Management LLC, and US 1 Real Estate Developments, jointly or individually, or for its direct or

indirect beneficial interest, or over which it m aintains control, wherever situated, stating the

location, value, and disposition of each such asset, fund, and other property; and

provide to the Coul't and the Comm ission a sworn identitication of a1l accounts

(including, but not limited to, bank accounts, savings accounts, securities accounts and deposits

Of any kind) in which Zhong, EB-5 lnvestments LLC, EB5 Asset Manager, LLC, Oakland Oftice

Holdings LLC, B.X W ok Construction LLC, US lnvestment LLC d/b/a US lnvestment FL LLC,

Top Sun Energy LLC, Ocean Blvd. Fam ily Limited Partnership, Ltd., B.X Property M anagement

LLC, and US 1 Real Estate Developments (whether solely or jointly), directly or indirectly

(including tluough a corporation, partnership, relative, friend or nominee), either have an interest

or over which they have the power or right to exercise control.
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IT IS FURTHER ORDERED AND ADJUDGED that Defendants U .S. EB-5

lnvestm ents LLC, EB5 Asset M anager, LLC, and Lin Zhong a/lc/a Lily Zhong, and Relief

Defendant Oakland Office Holdings LLC, B.X W ok Ctmstruction LLC, US lnvestment LLC

d/b/a US lnvestm ent FL LLC, Top Sun Energy LLC, Ocean Blvd. Fam ily Lim ited Partnership,

Ltd., B.X Property M anagem ent LLC, and US 1 Real Estate Developments, LLC shall each make

a sworn accounting within seven calendar days of the issuance of this Order to the Com mission

and this Court of:

(a) a11 funds received from any source, including, but not limited to, funds received

from investors',

(b)

kind), other benefits (including the provision of services of a personal or mixed business and

a1l compensation, income (including payment for assets, shares or property of any

personal nature) these entities have paid to Zhong; and

a1l assets, funds, or other properties held in their nam es, or for their direct or

indirect beneficial interest, or over which they m aintain control, wherever situated, stating the

location, value, and disposition of each such asset, fund, and other property.

The requirem ent of the swolm accounting shall not apply to the Court-appointed Receiver

over U.S. EB-5 lnvestm ents LLC, EB5 Asset M anager, LLC, and Lin Zhong alkla Lily Zhong,

Oakland Office Holdings LLC, B.X W ok Construction LLC, US lnvestment LLC d/b/a U S

Investm ent FL LLC, Top Sun Energy LLC, Ocean Blvd. Family Limited Partnership, Ltd., B.X

Property M anagement LLC, and US1 Real Estate Developm ents, LLC.
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111.

RECORDS PRESERVATION

IT IS FURTHER ORDERED AND ADJUDGED that, pending determ ination of the

Commission's request for an Asset Freeze, the Defendants and Relief Defendant, their directors,

officers, agents, servants, employees, attorneys, depositories, banks, and those persons in active

concert or participation with any one or more of them , and each of them , be and they hereby are

restrained and enjoined from, directly or indirectly, destroying, mutilating, concealing, altering,

disposing ofl or otherwise rendering illegible in any manner, any of the books, records,

docum ents, correspondence, brochures, m anuals, papers, ledgers, accounts, statem ents,

obligations, tiles and other property of or pertaining to the Defendants and Relief Defendants

wherever located, until further Order of this Court.

EXPEDITED DISCOVERY

IT IS FURTHER ORDERED AND ADJUDGED that:

(a) lmmediately upon entry of this Order, and while the Commission's request for an

Asset Freeze is pending, the parties may take depositions upon oral examination of parties and

non-parties subject to two days' notice. Should any Defendant or Relief Defendant fail to appear

for a properly noticed deposition, that party m ay be prohibited from introducing evidence at the

hearing on the Commission's request for a preliminary injunction',

(b) lmmediately upon entry of this Order, and while the Commission's request for an

A sset Freeze is pending, the parties shall be entitled to sel've intenogatories, requests for the

production of documents, and requests for admissions. The parties shall respond to such

discovery requests within two days of service;
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A11 responses to the Commission's discovel'y requests shall be delivered to

0. Soto at 80l Brickell Avenue, Suite 1800, Miami, Florida 33131 by the mostAlejandro

expeditious m eans available; and

(d) Senice of discovery requests shall be sufticient if made upon the parties by

facsimile or overnight

electronic m eans.

coulier, and depositions may be taken by telephone or other remote

SH OW  CAUSE H EARING

IT IS ORDERED AND ADJUDGED that the Defendants and Relief Defendant show

cause, if any, before the Honorable of this Court, at o'clock

.
m ., on the day of , 2015, in Courtroom of the United States

Courthouse, , Florida, or as soon thereafter as the matter can be heard, why the Court

Should Not Enter a Continuing Asset Freeze Order as to Defendants U.S. EB-5 Investments

LLC, EB5 Asset M anager, LLC, and Lin Zhong a/kla Lily Zhong, and Relief Defendant Oakland

Office Holdings LLC, B.X W ok Construction LLC, U S Investment LLC d/b/a US lnvestm ent FL

LLC, Top Sun Energy LLC, Ocean Blvd. Family Lim ited Partnership, Ltd., B.X Property

M anagem ent LLC, and US1 Real Estate Developm ents, LLC as requested by the Comm ission.

Vl.

RETENTION OF JURISDICTION

IT IS FURTHER ORDERED AND ADJUDGED that this Court shall retain

julisdiction over this matter and the Defendants and Relief Defendants in order to implement and

carry out the term s of a11 Orders and Decrees that m ay be entered and/or to entertain any suitable
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application or motion for additional relief within the jurisdiction of this Court, and will order

other relief that this Court deems appropriate under the circum stances.

DONE AND ORDERED this day of , 2015, at M iami. Florida.

JOAN A. LENARD
UNITED STATES DISTRICT JUDGE

Copies tO:

Alejandro 0. Soto, Esq.
80l Blickell Avenue, Suite 1800

M iam i, Florida 33131

Counselfor Securities and Exchange Commission
Phone: (305) 982-6313
Fax: (305) 536-4154
SotoAl@sec.gov
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