
Kathryn: Thank you for standing by.  Welcome to today’s conference.  At 
this time, all participants are in a listen-only mode.  After the 
presentation, we will conduct a question and answer session. To 
ask your questions, you may press star, one on your touchtone 
phone.  I will now turn the call over to your conference host, Miss 
Mary Herrman.  Mary, you may begin.  

Mary Herrman: Thank you so much, Kathryn, and thank you everyone for joining 
us today for the engagements between USCIS, and the Securities 
Exchange Commission _ _ immigrant investor program.  _ _ today 
to be joined by colleagues both from USCIS and the SEC.  I will 
first introduce, from USCIS, Rob Silvers who will speak a little bit 
about the immigrant investments with them and then we’ll turn it 
over to our colleagues from the SEC.  Rob? 

Rob Silvers: Thank you so much, and good afternoon everyone.  I’m joined 
here – I’m actually at the California Service Center, where we 
process our EB5 caseloads, and I’m joined here by some of my 
colleagues who work on the EB5 program, and we’re very pleased 
and want to thank all the stakeholders for joining, as well as our 
partners at the SEC.  Director Mayorkas has been very focused on 
enhancing our collaboration with enforcement and regulatory 
authorities whose jurisdiction reaches into certain aspects of EB5 
projects and investments.  And the SEC is one such agency.  We’ve 
built a valuable relationship with the SEC and we’ve engaged with 
them at a programmatic level as well as at a case-specific level of 
involving referral of cases and assistance _ particular 
investigations.

 At USCIS, we administer the NIA and the implementing 
regulations, but we work to support the SEC in their mission of 
regulating compliance with the US securities laws.  So today is 
really a very valuable opportunity for the SEC to address the EB5 
stakeholder community and conversely for the EB5 stakeholders to 
direct their questions regarding securities law compliance in the 
EB5 arena to the SEC.  So, again, thank you everyone for joining, 
we’re very grateful to the SEC for their continued partnership, and 
for accepting our invitation to join today’s engagement, and look 
forward to their presentation.  Thanks.  

Mary Herrman: Thank you so much, Rob, and thanks again to our colleagues from 
the SEC.  I’d like to first turn it over to Karen Navidimon, who is 
from the Division of Corporation Finance.  Karen?
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Karen: Hi, thank you Mary, and thanks very much to the USCIS for 
inviting us to take part in today’s engagement, and thank you all 
for dialing in.  I hope we can make this a constructive and useful 
conversation for everyone.  Before I begin, I’d like to give our 
standard disclosure, both on my own behalf, and behalf of all of 
my colleagues.  The views we express today are our own, do not 
necessarily reflect the views of the commission or colleagues on 
the staff.  So we’ve been asked to key up for you the principle 
issues that may arise under federal securities law in connection 
with activities by regional centers and other participants in the EB5 
visa program.  Just a cautionary note, this is obviously pretty high 
level discussion, and should not take the place of you getting you 
own legal advice, which we would very much urge that you 
consider doing.

 But just to get things started off, we’ll get some basic building 
blocks in place.  When should you worry that federal securities law 
may apply to what you’re doing?  To the subject of securities law, 
you obviously have to be transacting in securities, just be aware 
that the definition of ‘securities’ is very broad.  It includes not just 
the things that immediately comes to mind like shares of stock in a 
corporation.  It can include all kinds of investment – interest, 
limited partnership interest, member interest, LLCs, lots of other 
things that fall under a general rubric of investment contracts.  And 
so as a general rule of thumb, you should just be sensitive to the 
likelihood that the investment opportunities that you’re offering 
may well constitute securities and you should proceed as if they 
do, unless someone who’s looked at it carefully reaches a different 
conclusion.  

 The other thing that you should be aware of in terms of offering 
and selling securities is that federal securities laws will apply to all 
offers and sales that are made using what we would refer to as the 
‘means of interstate commerce’.  That includes things like the 
internet, the telephone, US Postal Service – again it is extremely 
unlikely that your activities do not involve the jurisdictional means 
and so as a general proposition, offers and sales of investment 
interest are very likely to implicate US federal securities law.  So 
you just have it in your mind, as you go about your business.

 The next thing to make clear is that, as a general matter, offers and 
sales of securities _ huge system _ have to be registered with the 
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SEC unless there is an exemption available.  SEC registration you 
will have heard of referred to as ‘going public’ or ‘doing IPO’.  
There are a number of potential exemptions for securities 
offerings.  We’ll talk very quickly about a couple of the ones that 
are relied upon most frequently.  But the thing for you to remember 
is that the exemptions that we’ll talk about are exemptions from 
registration requirements – they are not exemptions from the whole 
of the federal securities law.  So even if you’re eligible to rely on 
an exemption, that means you don’t have to register with the SEC, 
but it doesn’t mean that federal securities law doesn’t apply to 
what you’re doing, and in particular, the anti-fraud provisions of 
the federal securities laws will apply, even to exempt offerings.  So 
I think we should be clear about that.

 Some of the highlights for exemptions that people tend to rely 
upon most frequently – there are exemptions for private 
placements, there’s an exemption under regulation D which is 
probably our most frequently relied upon private placement 
exemption, there are a number of conditions that attach to 
satisfying those exemptions, but the most important one for this 
purpose is a prohibition on the use of general solicitations and 
general advertising to find investors for those offerings.  That 
general solicitation would include for example using newspaper 
publications, radio or television broadcast media, could include an 
unrestricted website, cold calling, anything that’s sort of broadly 
reaching out to the public.  

 Under our interpretive guidance, there are circumstances in which 
registered broker dealers are permitted to solicit a person with 
whom they have a pre-existing substantive relationship, but it’s a 
general proposition for these exempt offerings and exempt private 
placements – general solicitation is prohibited.  Some of you may 
know that the Jobs Act, which was signed into law about a year 
ago requires the SEC to change its rules to permit general 
solicitation in offerings where securities are sold only to so-called 
‘accredited investors’, where the issuer has taken reasonable steps 
to verify that the investors are, in fact, accredited.  Rules have been 
imposed to implement those provisions of the Jobs Act but they 
haven’t yet been finalized, they’re not in affect, and so that 
provision isn’t offered as yet.

 The other key exemption that I wanted to touch on was regulation 
S, which is the exemption or the set of exemptive rules that are 

 conference call 2013 0403 Page 3 of 29
Kathryn, Mary Herrman, Rob, Steve, Joe, Karen, Barbara, Audience

www.verbalink.com  Page 3 of 29



available for offshore offerings conducted outside the United 
States.  Reg-S generally provides that offers and sales of securities 
that occur outside the US are not subject to Securities Act 
registration requirements.  As I said before, and I’ll just underline 
it here, they remain subject to the anti-fraud provisions of the act – 
they’re just exempt from SEC registration.  To qualify for Reg-S 
there are two basic conditions that have to be met – the offer of 
sale has to be made in an offshore transaction, with no directed 
selling efforts into the US.  In offshore transactions, the standard 
that’s likely to be relevant for you is that the offer is not made to a 
person in the US, and at the time that the buy order originated, the 
buyer is in fact outside the US or the issuer reasonably believes 
that they are.

 No directed selling efforts, basically no conditioning of the market 
in the US for the securities.  As a practical matter it looks a lot like 
the prohibition on general solicitation.  In addition to these two 
basic elements, there are additional requirements under Reg-S that 
vary depending on the domicile and SEC reporting status of the 
issuer, the entity that’s issuing the securities that are being offered 
and sold, and the degree of US  market interest in that.  I don’t 
want to go into the fine detail here and you should take a look at 
that, but broadly, securities that are issued by a non-SEC reporting, 
US-domiciled company are in category three, the most restrictive 
of the Reg-S categories with the most additional conditions around 
use of the exemption.  And so if that’s where you fall, that’s what 
you would need to look at.  

 The other thing to note is that Reg-S is non-exclusive, so if you 
don’t meet the conditions for that exemption, but doo meet the 
conditions for Reg-D or any other exemptions, you can of course 
claim that.  That’s our quick walk through – offers and sales.

Mary Herrman: Thank you so much, Karen, and I guess we’ll turn it over, now, to 
Joe Furey who is with the trading and markets division.

Joe: Thank you very much.  I’m with the trading and markets division, 
and we’re principally responsible for administrating the Securities 
Exchange Act of 1934.  And of particular interest to this group 
today will be the question of status of individuals involved in this 
investment activity and whether they generally need to be 
cognizant and aware of broker dealer registration requirements.  I 
think as Karen said on this dialogue – it’s highly likely that there 
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are investments that involve securities here, so if someone is 
engaged in the activity of facilitating foreign investors into an 
investment involving a US business, it’s highly likely that they’re 
engaged in brokerage activity.  So let’s parse that a little more in 
detail.

 So the question is – threshold status.  Are you a broker, or a dealer?  
A broker is someone who is engaged in the business of affecting 
transactions and securities for the accounts of others.  The dealer is 
similarly engaged in the business of affecting transactions for its 
own account.  In the context of this program, the most relevant 
discussion focuses on brokerage activity.  Now, the commission 
has approached broker dealer status and registration on a territorial 
basis, and what I mean by that is if you are in the US and you do 
the activity, regardless of what activity, regardless of whether it 
involves foreign investors and is done outside the country, that’s 
within the territory, and therefore the registration hook is there.

 Similarly, if you’re outside the US and you’re soliciting into the 
US seeking investments, you also would trigger the threshold hook 
and registration status would be implicated.  So the question then is 
what are the threshold mechanics around brokerage activities?  
What are the activities that cause you typically to be considered a 
broker?  And the courts and the commission have addressed this 
over the course of years with identifying multiple activities which 
could cause you to be deemed to be a broker-dealer.  So there’s not 
a precise litmus test of if you do one, two, three, or four things, or 
two things in combination, you by definition are a broker.  It’s very  
fact-specific.  And so consequently if you engage in this kind of 
activity, it’s very important for you to get counsel or advice from 
someone who’s very familiar with how the securities regulatory 
structure works, particularly the Broker Dealer Act in 1934.  

 So what are the principle things that could get somebody in the 
context of this arrangement into potential problems?  First and 
foremost is you’re soliciting the investments – that obviously is 
square one in terms of you’re not going to have an investment if 
there’s no solicitation.  Two – advertising indirectly would also fall 
into the solicitation area.  But also, most importantly is how you’re 
being paid.  If you’re receiving compensation in connection with 
the investment into a securities product, you’re almost inevitably 
going to be found to be engaged in the business of doing that 
activity, which means broker-dealer status.  
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 So if you’re being paid for finding investors, there’s a potential 
problem.  If you’re soliciting investors here or abroad, there is a 
potential problem.  And the key is that the compensation often 
times is characterized – “oh, that’s not transaction based 
compensation” – is typically how we’ll be told the scenario.  That 
begs the question – what you have to do is look at the specific 
context of all the activity and what’s going on.  If, in fact, the 
person has the ‘salesman stake’ is the term we typically use in 
seeing that that investment is consummated and their payment is 
contingent on that activity, that in all likelihood is transaction 
based compensation which would trigger broker-dealer 
registration.  

 Now, there is one particular safe harbor for broker-dealer status – 
it’s rule 3A4-1 under the Exchange Act, which basically allows 
natural persons who are associated with the issuer of a security not 
to be required to register as a broker-dealer if they meet certain 
requirements.  Some of the requirements are, they can’t receive 
transaction-based compensation.  They can’t, within the last 12 
months, have been associated with a broker-dealer.  They can’t 
have had bad activities in the past, which we call ‘statutory 
disqualifications’, which, among other things, would include 
felony convictions, being subject to an injunction by a court of 
competent jurisdiction, or being disciplined by the SEC, the CFTC, 
or a self-regulatory organization such as FINRA, or even a foreign 
securities regulator. 

 So the bottom  line is if you’re actively out soliciting investments 
in the context of this program, and you’re getting paid for it – 
emphasis, again, on being paid for it – you inevitably have passed 
the threshold question and need to get detailed advice from 
someone who is experienced in the area to determine whether you 
have a broker-dealer registration issue – and that’s the 50,000 foot 
view.  

Mary Herrman: Thank you so much, Joe.  And next we’ll turn it over to Barbara 
Fitcentar with the investment management division.  Barbara? 

Barbara: Good afternoon.  I’m from the division of investment management, 
and our division regulates two things.  We have two statutes that 
might be concerning to this audience here.  The first one is the 
Investment Advisors Act, which regulates investment advisors of 
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all kinds.  And the other one is the Investment Company Act, 
which regulates registered investment companies, or otherwise 
commonly known as ‘mutual funds’.  And both of those statutes 
are maybe of concern to the EB5 types of transactions, depending 
on how they’re structured.  Joe talked a lot about compensation.  
And if you’re not a broker-dealer because you’re not compensated 
in the way that Joe was talking about, the likelihood is that you 
might be an investment advisor.

 It also tees off of compensation, to some extent.  But the definition 
of ‘investment advisor’ is somebody who is in the business of 
providing investment advice for compensation.  There is an 
exclusion under the Advisors Act that applies to broker-dealers, 
because broker-dealers typically give investment advice, but their 
advice is typically incidental to their brokerage activities, and 
usually it’s transaction-based.  So if you’re not a broker dealer, and 
you are providing advice to investors with respect to specific 
investments that they might make, you may fall into the definition 
of an investment advisor.  

 The second issue which impinges on the Investment Company Act 
is relates to these regional centers, of which I know precious little, 
but from what little I know, they look like pooled investment 
vehicles run by a third party – that’s the definition I keep seeing 
over and over again – and the third party typically assesses a fee 
for running the pool.  Now, depending on how these things are 
structured, they may actually be investment companies that may or 
may not be required to register under the Investment Company 
Act.  The Investment Company Act is very broad, and it is not 
unusual for pooled investment type vehicles to get tripped up into 
the definition and come within the regulatory purview of the 
Company Act.

 It’s essentially the definition is – any pool, any issuer that holds 
securities, that invests in securities or trades in securities, triggers 
the definition of ‘investment company’.  So if a regional center is 
structured in a manner where multiple investors have a share in a 
pool or a regional center which in turn holds investments in 
whatever projects are being invested in, that is an investment 
company.  And then, at that point, you need to start worrying about 
getting competent 40-act counsel to guide you through either 
exclusions or exemptions or possible registration.  And it does get 
very complicated.  I’ll talk a little bit about some of the exclusions 
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that might be available for the regional centers, depending on how 
they’re structured.  

 There are two exclusions that really are intended for hedge funds 
or venture capital funds, but that may or may not work for these 
regional centers, and the relevant sections under the Company Act, 
for anyone who’s interested, are section 3C-1 or 3C-7 of the 
Company Act.  The first one, section 3C-1 is for private funds with 
fewer than 100 investors that are not making a public offering.  
Those are basically for smaller type hedge funds.  Section 3C-7 is 
basically for institutional hedge funds.  So 3C-7 allows you to have 
an unlimited number of investors, but your investors all have to be 
qualified purchasers, which individuals may or may not meet.

 If a pool, if a regional center, is operated by an outside third party 
that decides what investments to make, that third party meets the 
definition of an investment advisor.  So there are two things going 
on – one you’d have to worry about registration of the pool itself, 
as an investment company, both under the 33 Act and the 
Investment Company Act, because issuers, if they can’t rely on a 
33 Act exclusion, will have to register their securities under the 33 
Act, and separately, would have to register under the 40 Act, unless 
there’s an exclusion available.  And then, separately, the operator 
of the regional center might be an investment advisor that may be 
required to register unless there’s an exclusion available.  Even if 
an exclusion is available for an investment advisor from 
registration, just like under the 33 Act, the anti-fraud provisions 
still apply to that investment advisor, and I would just mention 
here that an operator of a pool that is an advisor to a regional 
center has a fiduciary obligation to the pool, because the pool is 
essentially an advisory client and there’s a whole body of case law 
starting with the Supreme Court decision in the 1960s called 
‘capital gains’ that says an advisor has a high fiduciary duty to its 
client, which means you must disclose conflicts of interest, and in 
addition to not defrauding your client, you have to disclose any 
self-interest or self-dealing that you might be engaged in to 
essentially the pool and the investors.  So that’s just kind of on an 
aside.

 If you meet the definitions, there are certain obligations, common 
law obligations that are imposed at the federal level now that 
accompany that.  Possible exclusions for investment advisors, I 
already alluded to the broker-dealer exclusions that may apply.  
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Most of that will be driven by how you are compensated.  There’s 
also an exclusion for attorneys and accountants and teachers, 
which we call basically the professional exclusion.  The key to that 
exclusion is that any investment advice that you provide must be 
incidental to your profession.  So if somebody is engaged to a great 
extent in seeking out investment opportunities for a regional 
center, say – even if you’re an attorney or an accountant, that 
doesn’t give you an automatic out, because the advice, the 
investment advice, has to be incidental to your profession, which 
means your profession has to come first, and the advice secondary.

 But if this is a business that somebody really is focusing on in 
terms of seeking out investment opportunities – those exclusions 
are not going to be available.  The other exclusion that may or not 
apply – if the regional centers are for example sponsored by a state 
government or a municipality or has any type of public 
involvement, there may be an out for governmental entities.  There 
are two exclusions available both under the Company Act and the 
Advisors Act that apply to governments.  So in the US government 
any state municipality or political subdivision there are – or of any 
agency thereof or instrumentality there are, is excluded both from 
the Advisors Act, and the Company Act.  So depending on the level 
of state involvement, there may be out there.

 Joe had talked a little bit as to territorial applications of the 
securities laws.  We have similar things under the Advisors Act, but 
as I was thinking about it, I don’t think that any of them are going 
to necessarily work for the regional centers, which I understand are 
in the US.  So I think any possibility that somebody might be a 
foreign advisor or an exempt reporting advisor – the terminology 
I’m using is all Dodd-Frank related and really kind of relates to 
hedge fund advisor registration.  I don’t think it’ll work because 
the regional centers are going to be in the US, so that kind of cuts 
off that avenue of possible exemption.  And that’s it for my two 
statutes.  

Mary Herrman: Thank you so much, Barbara, and now we’ll turn it over to Steve 
Collins, who’s with the division of enforcement.  Steve?

Steve: Good afternoon.  I’ll be reasonably brief, because my best advice 
is for you all to listen to the advice and guidance of my colleagues 
here from the regulatory divisions, because looking to their 
guidance is likely the best path to avoid any interactions with the 
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division of enforcement.  But I am also here to provide a 
cautionary tale of one regional center and some players who from 
our perspective ran afoul of the federal securities laws.  I would 
note _ _ was something that Barbara just said, and I think it’s 
relevant to the other presentations though at the outset, which is 
just because somebody has a valid, for example, Reg-S exemption 
just because you may not be engaged improperly as an 
unregistered broker, or investment advisor, or investment company, 
so just because you might otherwise – one might engage in 
business such that they don’t fall under the regulatory auspices of 
the Securities and Exchange Commission does not mean that a 
securities offering in conjunction with the EB5 program doesn’t 
fall under our anti-fraud jurisdiction.

 By and large, from my observations, almost by definition, I think, 
the investments related to the EB5 program are, almost by 
definition, securities.  As a consequence, making false or 
misleading statements in the offer or sale of those securities 
constitutes a violation of the federal securities laws, and could 
result in actions by the Securities and Exchange Commission or 
Department of Justice.  On February 8th of this year, the United 
States District Court in the northern district of Illinois unsealed a 
complaint by the SEC against Anchu Sethi and two of his entities, 
which included the Intercontinental Regional Center Trust of 
Chicago, in which we brought fraud action against Mr. Sethi and 
his two entities in an asset freeze over the accounts of him and 
those entities.  And I’ll highlight a few things related to that action.

 Our complaint alleged that Mr. Sethi and his entities fraudulently 
sold more than $145 million worth of securities and fraudulently 
attained over $11 million in administrative fees from more than 
250 investors principally based in China in conjunction with the 
EB5 program, as is, I can tell, not unusual.  The investment at issue 
here involves a very large real estate project – in this case, the 
Chicago Convention Center, purported to be a real estate project 
that was to build a hotel and convention center near Chicago’s 
O’Hare Airport.  We brought this case under two theories that I 
think are worth briefly mentioning.

 One was the alleged false and misleading statements by Mr. Sethi 
and his companies regarding the investments of these companies 
and I’ll highlight a couple – but the second I think is worth 
mentioning here as well.  We alleged a scheme to defraud by the 
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defendants in this case in conjunction with the manner in which 
these companies solicited investments by using the EB5 visa 
program, making false statements to USCIS as part of a scheme to 
defraud the investors in the program.  In our complaint, we alleged, 
for example, that the defendants falsely posted to investors that 
they had acquired all of the necessary building permits to begin 
building the investment center and hotel, and that several major 
hotel chains had signed onto the project, which we alleged was 
false.   

 They also provided falsified documents to USCIS – the federal 
agency, as you know, that administers the program – in an attempt 
to secure the agency’s preliminary approval of the project, and 
investors’ provisional visas.  Swift coordination between the SEC 
and USCIS allowed us to move quickly enough to stop this fraud, 
and preserve most of the investors’ assets.  There was actually a 
court hearing today in which the court discussed the SEC’s motion 
to swiftly return the $145 million that was frozen to the EB5 
investors, hopefully as quickly as possible.  Our hope and our goal 
here, the goal of our motion, is to actually return these funds to 
investors in a somewhat unusual way, before the conclusion of our 
action, with the potential consent of the defendants, so these folks 
can get their generally speaking $500,000.00 per investor back 
within the next several weeks or few months. 

 A couple of other things I would highlight – we alleged in our 
complaint that in addition to the false statements about the status of 
the project, the false statements submitted to USCIS included a 
fraudulent or false comfort letter from Hyatt Hotels about the 
status of a potential franchise agreement and operating agreement, 
as well as in response to requests for evidence from USCIS 
providing a fraudulent financing letter from the Qatar Investment 
Authority about the nature of certain promises of funding for the 
program.  Among other things, we allege that there were 
misstatements about the status of construction, when this 
construction would begin, building permits, ground breaking, and 
other things.  

 I’d also note, relevant to our scheme to defraud theory, because I 
know it’s as I understand it’s a central part of the EB5 program, 
part of our scheme to defraud theory had to do with representations 
made by the defendants regarding their ability to secure jobs, or 
under the project, which, as I suspect you all know, is relevant to 

 conference call 2013 0403 Page 11 of 29
Kathryn, Mary Herrman, Rob, Steve, Joe, Karen, Barbara, Audience

www.verbalink.com  Page 11 of 29



the investors’ ability to secure ultimately secure the visas that they 
were seeking, which was of course part of the marketing of the 
investments into the program.  The litigation is ongoing, but this is 
an example of, from our perspective, the EB5 visa program and a 
regional center which ran afoul of the _ _ _ anti-fraud provisions of 
securities laws, and we appreciated the coordination with USCIS in 
our ability to bring this action.

Mary Herrman: Thank you so much, Steve.  And at this time, we’d like to open up 
the lines for question.  Kathryn, could you instruct callers in how 
to dial in with a question?

Kathryn: If you would like to ask your question at this time, please unmute 
your phone, press star, one – only record your first and last name.  
To withdraw your questions, you may press star, two.  One 
moment.  The first question.  Once again, if you do have a 
question, you may press star, one on your touchtone phone.  Once 
again, if you do have a question, please press star, one on your 
touchtone phone.  The first question is going to be from Larry 
Stringer.  Your line is open.  Larry, your line is open, you may _ _ 
_ _ _.

Audience: Thank you very much.  You’re correct, it was on mute.  I was – It’s 
a very good presentation.  I’d like to know if a transcript will 
become available for those of us who participated in the call?

Mary Herrman: Sir, no, this is the Office of Public Engagement Division.  We don’t 
normally do a transcript of the – of our stakeholder engagements, 
but I would reference you to the SEC website.  There are a number 
of very useful resources there that relate to all of the topics that 
were just discussed, and these were some links – I really hate to 
read them out over the phone, but we can certainly provide those to 
our stakeholders after the call.

Audience: Thank you very much.  

Mary Herrman: You’re welcome.

Kathryn: The next question is going to be from Dale Schwartz.  Your line is 
open.

Audience: Yes.  And thank you very much for a nice presentation.  Let’s think 
in terms of a non-regional center program for a moment.  This is 
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going to be a $4 million to $5 million investment.  The people in 
the United States are using brokers in China or Korea or 
somewhere else to solicit for them.  They do no solicitation inside 
the United States, nor will they accept anybody to apply who’s a 
resident in the United States.  They might have a webpage that 
describes their EB5 investment.  Is this webpage going to get them 
in trouble as soliciting from the United States?  Especially if the 
webpage says that it is not an offer of solicitation, and that can 
only be made to a prospectus or a CIM locally – how much do they 
worry about that is my question?

Joe: So if I could get you to clarify a little bit, just so I make sure I 
understand, it’s a person in the United States who is, through a 
webpage, doing exactly what?  Soliciting investments for let’s say 
Chinese residents to participate in the program?

Audience: I believe that might run afoul of law and regulations – but let’s say 
that you’re building an office building in downtown Chicago, and 
you’re going to raise $20 million at $1 million apiece from 20 
investors.  And all of the investors come from abroad.  All of the 
offers are made by brokers abroad, and you don’t do any 
solicitation or advertising inside the United States – I think you’d 
agree up to that point, they’re probably exempt under Reg-S.  But 
let’s say they have a webpage that merely describes their project as 
an EB5 program so that somebody outside the country can look at 
pictures of the building they’re going to build and that sort of 
thing.  Just a general notification about their project that is not an 
offer of solicitation to sell, but just makes the availability of it 
aware.  

Karen: Mr. Schwartz, hi, this is Karen Navidimon from the Division of 
Corporation Finance.  It’s a fair question, but not one that we can 
answer. We really have to confine ourselves to talking about the 
rules and regulations and how they work and we’re not permitted 
to give legal advice or to express views on particular facts or 
particular transactions.  Those are questions that might make sense 
to ask of your own counsel.  The one thing that I would point out, 
though, is that in the context of the exemptions that I was talking 
about for private placements and Reg-S offshore placements, 
where in both cases solicitation activity in the US would be 
problematic, you should be aware that the definition of ‘offer’ is a 
very broad one.  So anything that – any medium that sort of is 
broadly available to the public very much risks being considered to 

 conference call 2013 0403 Page 13 of 29
Kathryn, Mary Herrman, Rob, Steve, Joe, Karen, Barbara, Audience

www.verbalink.com  Page 13 of 29



be an offer of securities, because it is intended to solicit offers to 
buy securities.

 And so that’s sort of a technical answer.  That’s about as far as I 
can go.  So, good questions to ask your own counsel, but you 
shouldn’t assume that just because something says it isn’t an offer 
that it wouldn’t be considered to be an offer under the terms of the 
securities laws that apply.

Audience: Okay, thank you Karen, I appreciate that.  

Kathryn: Next question is going to be from John Roth.  Your line is open. 

Audience: Yes, hi.  My question is this – if you’re a broker overseas, let’s say 
a Chinese immigration agent – to what extent are you allowed to 
have an office or conduct any kind of marketing activities in the 
US?  Let’s say there’s no marketing activities going on.  But they 
simply maintain an office somewhere in New York for just routine 
operations.  Is that something that could blow their Reg-S 
exemption?  Maybe too specific a question, but I’d like to have 
some sense the extent to which an overseas broker covered by 
regulation S can sort of drift away from its own shores, into the 
US, without blowing its Reg-S exemption.

Joe: Well, this is Joe Furey from trading and markets.  Before the Reg-S 
specific reference, I was thinking this is more directed towards me, 
and I would say that as I began my comments with the territorial 
approach, this would be a potential problem for broker-dealer 
status.  And the way I would use an example is what we not 
infrequently see, not in the context of the EB5 program, but 
elsewhere, in particular in the Miami area.  There are entities that 
will have offices in Miami or Fort Lauderdale, so Florida, and their 
entire business is soliciting of non-US investors to purchase non-
US securities.  The mere fact that they have the territorial presence 
in the US, even though they’re selling foreign securities to non-US 
residents, triggers the broker-dealer registration activity.  So that’s 

Audience: Can I follow with one example?  Sort of the opposite. You have a 
US citizen soliciting investors in China, goes home once a year to 
visit mom and dad, but otherwise, he’s living in China.  Would that 
person have a problem?  Should that person be licensed as a 
broker-dealer or broker-dealer rep?
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Joe: That’s hard.  You can’t really answer that, just based on those facts.  
If in fact the person is not doing any activity in the United States, 
at all, and lives abroad, and is engaged in soliciting a transaction, 
he may or may not have an ability to rely on exemptions, but it’s 
going to be very fact-specific.  If it’s somebody here who 
frequently goes abroad to solicit investors for EB5 programs or 
whatever and the activity abroad is just one part of what he’s 
doing, then the question changes significantly.  And it’s more likely 
there would be a registration issue on the table.  Obviously my 
assumption is first it’s being paid in connection with his activity, if 
it’s not being paid, then it’s less of an issue.

Audience: Well, let’s say that person is getting finder’s fees overseas.  US 
Citizen.  Lives almost entirely overseas.  Let’s say entirely 
overseas.  Does US citizenship by itself render that something that 
should be within Reg-D?  

Joe: Well, I think you’re confusing the 33 and 34 Act Statutes.  I’m 
speaking about the person’s status as a potential broker dealer, 
which would trigger registration under 15A of the 34 Act.  

Audience: I’m basically – if I could boil it down to its simple terms – should 
that person, that US citizen overseas, start thinking about taking 
the Series 7 or Series 79 exam and associating with a broker-dealer 
firm, or may they just regard themselves as a fonder like any 
Chinese broker over there, the immigration agency, and just think 
he doesn’t really have to go through that?

Joe: Yeah, I would caution to look at where the person really resides.  I 
mean if the person is truly living outside the US and all the activity 
is taking place outside the US, then it’s less likely in that scenario, 
so I can’t say with certainty that there wouldn’t be a broker-dealer 
status question if he’s being paid for putting together a foreign 
investor with a US EB5 investment.  

Audience: Okay. I’m satisfied.  Thanks.  

Mary Herrman: Thank you for your question, Mr. Roth.

Kathryn: The next question is coming from Edward Bursharus.  Your line is 
open.  
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Audience: Thank you for holding this meeting today, and I’d like to thank the 
SEC.  And I’m also an immigration attorney and member of 
Investment USA.  I’m not a securities attorney, so forgive me if my  
question is a little bit confusing.  But I want to go back on what’s 
happening now with the EB5 regional center and EB5 projects 
regarding broker-dealers and your definitions of what an 
investment advisor is.  The reality, as I see it, is most of the 
investors are being pooled together by, as the gentleman before 
said, usually brokers that are in places like China.  These brokers 
usually are not registered with the SEC, because most of their – not 
to say 99 percent of their activities – are in China and they might 
have an office in the US for liaison only.  

 But I’d like to know that if the SEC is concerned about fraud, are 
they also – is the SEC – (call drops)- the SEC brokers, let’s say in 
China and other countries, are getting finder’s fees.  That’s the 
reality of the EB5 business.  Does it need to be, number one, a 
disclosure by the EB5 project or EB5 regional center project, as to 
the investors, as to their finder’s fees are being paid to brokers?  
And, number two, if the brokers do not disclose the finder’s fees to 
the investors, what are the repercussions either to the brokers, by 
the SEC, or to the EB5 regional center because of, again, I 
understand it as an immigration attorney _ _ fiduciary duty by a 
broker-dealer to an investor, but it may be a fiduciary duty by the 
investment advisors, which you may interpret to be the EB5 
regional center project?  So I need a little bit of guidance generally 
on the fiduciary duties and the disclosure element.  And then 
maybe that could go to Barbara.

Karen: Hi, this is Karen Navidimon from _ _ I’ll try to respond to the 
disclosure question as best I can.  This is also in the category of 
sort of very specific situations that we can only address in broad 
outline.  But it connects to the comments you’ve heard already 
about the fact that even when transactions are exempt from SEC 
regulation, they’re not exempt from the anti-fraud provisions of the 
federal securities laws, and so you need to ask yourself from the 
standpoint – have you provided the investors with all material 
information that they need to make a fully informed investment 
decision?  And obviously things like use of proceeds and payment 
of fees and potential _ _ _ between promoters of investments and _ 
_ immediately to mind as potentially material elements that ought 
to be disclosed very plainly and clearly and prominently to any 
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potential investor.  So I can only answer it to that extent, but that 
seems pretty plain to me.  

Steve: So staying at that – this is Steve – just staying at the hypothetical 
level, I’ve seen examples in the EB5 context where there are 
disclosures about such things as payment of fees and very clear 
disclosures about the use of the $500,000.00 or the $1 million and 
the use of the administrative fees, and what the administrative fees 
might be used for.  So without opining on what is good and bad 
disclosure and what may or may not run afoul, I’m just thinking in 
terms of situations where I have seen clear disclosures around how 
funds are intended to be used, and I know that in this program, 
there’s often a distinction in some investments between the 
$500,000.00 or $1 million and the use of the administrative fees, 
which is usually described in some detail.  I just note that, to give 
an example where you might see that kind of disclosure, but to 
Karen’s point, again, the inquiry from an anti-fraud perspective is 
simply under a Supreme Court precedent – what would be material 
to a reasonable investor, and that’s a question you’ll have to 
consult with counsel on that we couldn’t tell you in a hypothetical 
way.

Audience: Just as a follow up, what do you think about the issue of the 
broker-dealer having no fiduciary duty to the investor, and if the 
investor says, oh, I did not know, for example, that the 
administration fee which could be classified as a marketing fee, is 
really a finder’s fee to the broker – the broker did not disclose that 
to me, and that could be a broker in China or any other country.  
Then _ _ that material to maybe a misrepresentation would the 
SEC, could the SEC ,go after the broker, or would the SEC go after 
the EB5 regional center under those circumstances?

Joe: Well, I guess a couple things come to mind.  First, I think is a flat _ 
_ statement of law an investment advisor has a fiduciary duty to his 
clients.  A broker-dealer may have a fiduciary duty to his clients 
depending on the terms and conditions and the nature of the 
specific transaction in place.  And as to – and Barbara can 
specifically comment on the advisor fiduciary duty aspect to it, but 
in terms of what would the commission do, it’s going to depend on, 
as Steve articulated and Karen, it’s ultimately the core here is 
going to be an anti-fraud analysis as to what’s taken place and what 
the disclosure is.  And the other issues, I would say, would be 

 conference call 2013 0403 Page 17 of 29
Kathryn, Mary Herrman, Rob, Steve, Joe, Karen, Barbara, Audience

www.verbalink.com  Page 17 of 29



tangential, though not unimportant, but tangential to the anti-fraud 
issues.  

Steve: I just want to make sure _ _ _ I think _ Karen’s comments and 
mine, so that there’s just maybe a little more clarity.  There’s a 
latent issue I think we’re discussing and I want to be direct about 
it.  So we think often in terms of false or misleading statements 
when we can think about the anti-fraud jurisdiction and someone 
committing fraud, lying for example, to investors.  The point you 
raised, sir, about things that may not be disclosed, can also be a 
basis for our anti-fraud jurisdiction.  So from our perspective, 
failing to disclose material things to investors can run afoul of the 
anti-fraud jurisdiction.  So it doesn’t have to be a lie.  It’s 
essentially a lie from our perspective if you make statements to 
investors that leave out material information.  I think that’s what 
you’re getting at with your question, I just wanted to make sure 
that was clear to the folks on the call.

Audience: Yeah, and I think that even when we are talking about the USCIS 
draft policy memorandums, we’re talking about changes, material 
changes.  We’re talking about the issue of what is material.  I think 
that just as we would require and ask from the USCIS for clarity, 
which would lead to predictability, I think we definitely need to 
continue the dialogue with the SEC, because without the clarity 
from the SEC, we can’t have a successful EB5 program, and so 
when you talk about what is material filing to disclose material 
facts, again, we need to have some clarity as to what is ‘material’.  
For example, if EB5 regional center project says, well, we are 
using the administration fees for marketing efforts, is that enough 
to file a disclosure to encompass that, yes, we’re going to be using 
– would that be enough if from the administration fees that the 
finder’s fees are to be paid to the brokers?  That’s the clarity that 
we really need.

Steve: I think just from the SEC’s perspective, while we have very much 
enjoyed and will continue to enjoy collaborating with USCIS with 
respect to this program as appropriate, and we appreciate the 
opportunity to share some general principles with you all, from our 
perspective, the EB5 program – the investments in the EB5 
program are just one part of the very broad capital markets, 
potential investments in our capital markets, that people make.  
The investments themselves are unremarkable in the sense that 
people in the US and outside the US invest in our capital markets 
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all the time, and just as a practical matter, we hate to keep going 
back to this refrain, but people are going to have to engage 
securities lawyers who are skilled in these things.  We’re unlikely 
to be the source of ongoing regular guidance with respect to the 
EB5 program specifically, but we suggest you consider that there 
are lots of very experienced securities lawyers in the United States 
who are very well qualified to answer these questions on the areas 
that each of us have touched on.

Mary Herrman: Thank you so much, Steve, and thank you for your question, Mr. 
Busharus.  Can we move onto the next caller please?

Kathryn: Yes, it’s David Howard.  Your line is open.

Audience: My question is a little more general.  I would thank you for taking 
the time this morning with us.  But I’ve heard a lot more 
information about what I would need to know if I was to deal in 
securities every day.  I’m just a city councilman in the City of 
Charlottesville.  We’re looking for new ways to invest in 
infrastructure and things like roads and mass transit projects as 
well as maybe affordable housing and neighborhoods.  How 
necessarily would that work and if this is not the call, where could 
I find that information?

Mary Herrman: Hi, sir, thank you so much for your question.  I’m not sure this is 
the right forum, but we’d be happy to assist you with information.  
I would suggest you contact our Public Engagement Division and 
we’d be able to help you with that.  If you want to email us at 
public.engagement@uscis.dhs.gov, and we actually within the 
Public Engagement Division have an intergovernmental affairs 
branch, so we’d certainly direct you there. 

Audience: I thought that would be the case.  Thank you so much.

Kathryn: The next question is coming from Tom Casspull.  Your line is 
open.

Audience: My question has been answered, thank you.  

Kathryn: The next question is coming from Gabrielle Dudley.  Your line is 
open.  
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Audience: Hi.  I have a question actually relating to the Chicago _ Chamber 
of Commerce _ _ _ currently ongoing, and that is whether or not _ 
_ _ _ _ too specific question, but whether something _ _ _ would 
direct the $500,000.00 investment to an escrow account that is 
located in the United States rather than sending the money back to 
the country in which it originally originated from?

Steve: This is Steve.  So we, as the motion we filed recently, I would – the 
motion we filed is actually available publically.  It’s filed with the 
court in Chicago.  My general recollection is that we looked to the 
terms of the agreements by the investors, and the origin of the 
funds, and that our goal is to return monies to investors in most 
instances from the perspective – these funds were held in an 
escrow account, and our expectation is that the monies will be 
returned from to the origin from where the funds came from into 
the escrow account.  I can’t go any deeper than that but to tell you 
that our position is on record and filed with the court.  

Audience: _ _ the investor request that they be _ _ _ _ located in the US it 
would not be something that the SEC would consider?

Steve: That, I believe, based on our request to the court, those requests – 
it’s possible that those requests might be able to be taken up with 
the escrow agent.  We are not intending that the commission 
administer the return of funds.  

Audience: Okay.  And what would the – would be the escrow agent?

Steve: The escrow agent is Sun Trust – I don’t have the name or other 
information available handy.

Audience: Okay, thank you.  

Kathryn: The next question is coming from Robert Devine.  Your line is 
open.  

Audience: Yes.  You folks have been sort of _ _ _ in the EB5 world _ _ _ facts 
_ _ _ board, and I’m curious, what practices have you seen that 
bother you?

Mary Herrman: Sorry, Mr. Devine, I think you cut out a little bit.  Could you repeat 
that?
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Audience: The SEC has been cooperating with USCIS as of late, and looking 
at potentially at offering documents and practices and I’m curious 
what practices have you seen that bother you?

Steve: Not going to be able to comment on that, unfortunately.  

Kathryn: Next question is coming from _ __, your line is open.

Audience: Yes, thank you.  I have a few questions that I think can be 
answered in a general manner, and they’re pretty practical or 
pertinent to the regional centers that I’ve come in contact with.  
One is – with the investment company act of needing to register 
with funds that would be greater than 100 accredited investors, I’m 
wondering if there’s a concern about that and especially if we’re 
using Mr. Sethi as an example, it seems like he had 250 investors, 
and if you could speak to that?  

 Another would be with the safe harbor issue.  I understand that 
there may be part of that under that exemption a limit of one 
offering per year as an understand reasonable amount – then I have 
a question as to whether Reg-S and Reg-D can actually be used as 
exemptions simultaneously with the flow of information from the 
US easily around the world?  And then my last one would be to 
clarify non-US investors.  And as an example, if we have – if there 
is a foreign student in the US that is paying foreign tuition and has 
a visa just to come to school or to go to school, maybe they’ve 
been there two or three years, is that considered a US person or 
not?  Thank you very much.  

Barbara: Hi, this is Barbara from the Division of Investment Management.  I 
will try to answer your first question.  I think you’ve got a total of 
four different questions going on.  With respect to the regional 
center and the enforcement action, the investment company act 
will only be triggered if the investment vehicle, the pooled 
investment vehicle, meets the definition of an investment company.  
And I don’t think that enforcement case it actually met the 
definition of ‘investment company’, i.e. the pool was not 
necessarily investing in securities.  I think it was real estate.  So 
there is an exclusion available for pooled investment vehicles that 
essentially invest in real estate or real estate related interest.  

 So that – so the Company Act I don’t believe was triggered in that 
enforcement action.  I think that answers your first question.  
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Audience: My second question had to do with the safe harbor from broker-
dealer registration.  And you correctly point out that 3A4-1, which 
is the rule, does have a limiting factor that you can do this 
engagement activity once in 12 month period.  The one thing I 
would point out, though, is that that is a non-exclusive safe harbor, 
and failure to meet the terms of 3A4-1 does not by definition mean 
you are a broker-dealer.  

Karen: This is Karen.  I think your other two questions for me.  One of 
them was whether it would be possible to conduct a non-registered 
securities offering in the US in reliance on regulation D and 
offshore in reliance on regulation S – the answer is yes you can.  If 
you meet the conditions of both rules, then, in principle, that’s 
certainly a route that you can go down.  Your last question I think 
was about the nature of who is a US person for purposes of Reg-S.  
Again, if you go back to the broad outline that I provided, one of 
the basic requirements for Reg-S is that the offer and sale be an 
offshore transaction.  A US person for that purpose is someone 
who is not in the US – because what is keyed off of is this simple 
fact that the offering and sale are not occurring here.  So if 
someone is in the United States, that’s not offshore – that’s here.  

Audience: If I can continue with that question here – if a student goes back on 
spring break or Christmas or whatever, then is that considered I 
guess a non-US person?

Karen: I’m sorry that I can’t give you a more satisfactory answer than to 
say that the focus is really where the offer and sale are occurring 
and that’s – how you structure your transaction is going to be up to 
you, but the general principles are what they are.

Mary Herrman: Thank you so much for your questions.

Kathryn: The next question will be from Ray Chang.  Your line is open.

Mary Herrman: Mr. Chang, is your phone on mute?

Audience: Yeah, it’s on mute.  Hello?

Mary Herrman: Yes, hello, we can hear you now.
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Audience: Yeah, okay, thank you so much for your time.  Would love to 
understand or just given your past experience have you seen any 
kind of applications of either on the regional side or on the direct 
project side, that are non-infrastructure or USA related?

Mary Herrman: I’m sorry, sir, I’m not sure the SEC is able to address that question.  
You’re welcome to send it to our public engagement office email 
as I mentioned earlier.  We’d be happy to direct you to information.  
Again, that’s public.engagement@USCIS.dhs.gov.  

Audience: Following up with regards to what you guys provided, you 
mentioned something about the Jobs Act.  Can you give me a little 
detail around like so how is EB5 potentially going to be tied to 
that, or not subject to that?

Karen: Well, what I wanted to point out, because people may have 
followed this in the news, is that under the Jobs Act, the SEC is 
mandated to change some of the rules under rule 506 of regulation 
D to permit general solicitation in certain instances.  And I just 
wanted people who were broadly aware of that to know that 
although there are proposed rules out there, they haven’t been 
finalized and adopted.  There are no rules in effect and so the 
prohibition against general solicitation is still fully in force for all 
of regulation-D.

Audience: Thanks.

Kathryn: The next question is going to be from Sal Tikatajulio.  Your line is 
open.  

Audience: Hi?  Can you hear me, or am I on mute?

Mary Herrman: Yeah, you’re fine, we can hear you.

Audience: Thank you.  Thank you for taking our questions and for posting 
this teleconference.  My question has to do with the attorney 
exclusions that we discussed earlier.  Could you please clarify how 
someone like an immigration attorney like myself and our office 
who represents sometimes projects, sometimes regional centers, 
sometimes investors, how that would affect an immigration 
attorney like myself and our office, and how we’d be able to use 
that, or things we should avoid?
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Barbara: Hi, this is Barbara.  I can talk generally about the exclusions, but 
whether or not an exclusion is available in any particular case is 
going to be very, very fact-specific.  So in general, an attorney or 
accountant can rely on the exclusion under the Advisors Act from 
the definition of ‘investment advisor’ if their investment advice is 
incidental to their professional practice.  So if you are an 
immigration attorney and you are being compensated for providing 
legal services to clients for immigration advice, if you are 
providing, along with that legal advice, advice about particular 
investments – so say you recommend that the client invest in 
somebody who’s raising funds for a hotel project – if that advice 
relates to securities, that advice must be incidental to your legal 
services.  

 So the key is that you want to avoid falling into the definition of 
‘investment advisor’ which is somebody who is in the business of 
providing investment advice for compensation.  So the way to 
view it I guess on – and I’m really oversimplifying it here – is you 
want to provide a lot of legal services and any investment advice 
you give is on the side and it’s very little and you get no extra 
compensation for that, i.e. your compensation is for legal services.  
Once you start getting compensated for the investment advice you 
provide, you are on pretty thin ice in terms of the definition. Does 
that help at all?

Audience: Yeah, I think what we normally do and actually I work for one of 
the previous callers, __ Bushra in Orlando, and what we do is more 
along the lines of – of course, as I said earlier, the immigration for 
investors, providing their petitions or sometimes for projects to 
make sure their legal or financial infrastructures are in place for the 
EB5 program.  So it sounds like, of course, be careful, but I think 
we might be okay.

Barbara: Like I said, it’s all facts and circumstances.  There are a number of 
no-action letters – you might not know what a no-action letter is 
(laughter).  The staff provides informal guidance very often on 
very close calls or interpretive questions, and if you go on the 
SEC’s website and you click on the Division of Investment 
Management, we have no-action letters that are publically 
available, and you can search those for either by section or by 
topic.  But the section you would want to search under is section 
202-A-11 which is the definition of ‘investment advisor’.  You 
might want to just browse around the Division of Investment 
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Management’s segment of the website and see, and look for no-
action letters under the definition of ‘investment advisor’.  So they 
can be helpful in terms of providing specific fact-patterns and 
when the staff would view somebody as an investment advisor or 
not.  

Audience: Okay.  I will take a look then.  Thank you very much.

Barbara: Just keep in mind, those are staff views, and they are informal 
guidance.  

Kathryn: The next question is going to be from John Tishler.  Your line is 
open.  

Audience: Hi.  My question – this may be something you all can’t comment 
on – my question concerns the Supreme Court’s Morrison decision 
and how – what _ _ decision on the Morrison’s decision and for 
those many on the call won’t know what that is, but that was a 
Supreme Court decision that held that Congress did not intend for 
the anti-fraud provisions of the 1934 to apply extra-territorially, 
and in particular, I think this question is suited for enforcement and 
for creating markets.  The reason – magistrate judge decision just 
happened in Illinois that related to broker-dealer registration and 
the Morrison decision.  

Steve: So this is Steve.  I probably won’t go too deep on this other than to 
say – suffice it to say, we didn’t, in the Chicago case, for example, 
we didn’t view Morrison remotely as an impediment to our ability 
under rule 10B-5 to bring a fraud action against these individuals.  
Of course, we’re aware of the jurisprudence that’s developing 
around Morrison.  Obviously, to the extent that for some of the _ _ 
these are going to be facts and circumstances cases around the 
offerings.  And obviously to the extent that these offer and sales 
take place post-Dodd-Frank, that they also provide some additional 
guidance, because Dodd-Frank has a provision for offer and sales 
post-Dodd-Frank that addresses some of the issues that arise under 
Morrison.  But just at a 50,000 foot level, for the majority of 
circumstances that I’ve seen with regional centers and EB5 
offerings out of the United States of foreign investors, our 
perspective is that Morrison would not be an impediment to us 
bringing an action under the federal securities laws.  

Audience: Thank you.
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Kathryn: The next question is coming from Steve Annapol.  Your line is 
open.

Audience: Thank you, can you hear me?  Hi, it’s Steve Annapol at Greenburg 
Charigg.  I’m a corporate securities partner here that practices 
heavily in the 40-acts as well as the 34 and 33 act.  Your lecture 
was outstanding and really on point and I want to thank you for 
that.  What I’m going to ask you is an issue that comes up 
frequently, considering most of the questions I wanted to ask were 
already asked.  And that is – looking at the interpretive guidance 
that the SEC’s provided as well as no-action letters, when you’re 
dealing with broker-dealer activities and solicitation of investors, 
there’s lots of material.  What we see here is broker-dealer activity 
or activities that you don’t normally see in the initial securities 
offering space _ _ offshore broker-dealers that are soliciting issuers 
here in the United States.  Everything is always focused on protect 
the investor, full disclosure, ensure that the investor is getting 
adequate disclosure.  

 And that’s with a lot of the interpretive guidance and action letters 
speak to – in this situation we have offshore broker-dealers or 
finders or migration agents sending representatives to the United 
States or setting up offices in the United States not to solicit 
investors but to solicit issuers so they can then offer an offshore 
completely and raise capital from offshore investors through their 
offshore operations using only instrumentalities offshore, not 
interstate commerce, to fulfill the capital raising or capital 
formation needs of domestic issuers.  So again, everything speaks 
to the side of the equation where you’re soliciting investors.  

 But here, the focus is the activity of soliciting issuers.  Does the 
presence of a representative in the United States, whether an office 
or infrequent travels to the United States to solicit issuers, or make 
issuers aware of the availability of offshore broker-dealers trigger 
registration under the 34 act?

Joe: One thing I would note here is that broker-dealer activity runs a 
wide gamut of various services.  And one of the things that struck 
me as you were describing that is that investment banking firms 
very often go to US issuers and solicit the issuer to structure a 
financing or a sale or a purchase and the longstanding view of the 
commission staff is that activity, investment banking activity, even 
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if you’re looking at only through the lens of focusing on the issuer, 
still gets into activity which generally speaking would probably 
trigger broker-dealer registration.  

Audience: Very good.  Again, it was just alluded to in a footnote in one of 
your interpreted guidances, but this is very helpful, so thank you.

Kathryn: The next question is going to be from Joseph Martin.  Your line is 
open.  

Audience: Yes.  I’m a real estate broker in New York.  We’re in the process of 
setting of EB5 regional center.  Basically, I understand we’re going 
to be investing in real estate, to stress real estate and so forth, 
creating jobs and what not.  But we’re also going to be investing 
with other types of investment such as bank notes and tax lien 
certificates.  And the question is since we’re dealing with those 
two, we’re buying the bank notes directly from the banks, not from 
a securities broker, and when we do the lizz-penances we’re 
buying it directly from the municipality at a local government that 
issues.  The question is – do we need to register as a registered 
investment advisor _ _ _ _ _?  Do we have to set up the EB5 
center?  Going to be a separate corporation than the limited 
partnership that’s going to own these instruments _ _ the real 
estate? 

 And another question is if we’re going to – if we have to go to this, 
do we just need one status for _ hedge fund or investment company 
to __ - is it okay to also set up a feeder fund outside the US so that 
we don’t exceed the 100 investor rule as since none those 
individuals are going to probably be US investors except for the 
occasional institutional investor?

Karen: I think those are all really good questions for you to ask your own 
lawyer.  

Barbara: Yeah, hi, this is Barbara.  I would echo that.  It sounds like you are 
contemplating a fairly complicated structure that may implicate 
pooled vehicles, an investment advisor, and kind of a fun-to-fun 
structure.  So I would highly recommend seeking out competent 
securities counsel.  
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Mary Herrman: Thank you so much, Barbara.  I think we have enough time for two 
more questions before we close for today.  Kathryn, could you 
queue up the next caller, please?

Kathryn: Yes.  Joseph Price, your line is open.

Audience: Thank you.  Understanding that anti-fraud provisions are going to 
apply in any and all events, if all of the promotion and sales of an 
investment is done overseas, nothing in the US, does a waters-edge 
analysis of why as to whether a person conducting those activities 
is required to have a US broker-dealer license, and to follow up on 
that, does the person’s residence in the United States have any 
bearing on the analysis?  Again, all the activities are conducted 
overseas.  Thanks.

Joe: Okay, so the framework is not going to change.  It’s going to be – 
what is the activity?  Is it being done in the US?  So from your 
scenario, if someone’s totally abroad, and has no jurisdictional 
hook here, then it’s difficult to see how the status questions are 
triggered.  If you’re here, with most of the activity – with a 
presence but most of the activity takes place abroad relating to an 
investment here, the status question squarely is presented, and if 
they’re being paid in that context, then very clearly have a broker-
dealer status question that will, depending on the facts and 
circumstances, may lead to the conclusion registration is 
appropriate.

Audience: And that’s even if all the activities are taking place overseas and 
the US person does no activities relating to the regional center in 
the United States?

Joe: Right, I mean the thing I come back to is I think the clearest 
example that makes this point crystal clear and simple is that I 
have – I rent an office in Miami.  I spend 300 days a year traveling 
in South America and Central America soliciting rich potential 
clients to invest in foreign securities.  All that activity takes place 
offshore involving non-US persons, but because I have the 
territorial presence in the US, the status question is squarely raised, 
and there’s guidance from the commission and releases that 
activity because of the presence requires registration status.  

Audience: I see.  Thank you.  

 conference call 2013 0403 Page 28 of 29
Kathryn, Mary Herrman, Rob, Steve, Joe, Karen, Barbara, Audience

www.verbalink.com  Page 28 of 29



Kathryn: Next question is coming from _ _ _ ___ your line is open.

Audience: Hi, thanks for taking time to have this stakeholder meeting.  I’m 
really curious about the potential new regulations under the Jobs 
Act.  I understand that they’re in the works.  Could you inform us 
about when they’re going to be issued or when a proposed rule can 
be made available to the public?  Seems like it would be a 
tremendous benefit, reducing the amount of paperwork and 
uncertainty.  Thank you.  

Karen: Hi, this is Karen.  As I said, rules have been proposed.  They’re 
available on our website.  You can look at the rules, you can look 
at the public comment that’s come back in response to the rules. 
We’re working on finalizing recommendations to the commission, 
but we don’t have a timetable for when that process is going to be 
completed.  

Audience: Thanks.  

Mary Herrman: Thank you so much Karen, and thank you everyone for joining 
today, as well, for what has been a very productive discussion.  We 
appreciate the time from our colleagues from the SEC – Joe, 
Karen, Steve, and Barbara.  We greatly appreciate your time.  
Thanks again to our colleagues from the USCIS joining us from 
the California Service Center, and, as I mentioned we have some 
helpful links that are from the SEC that we’ll be happy provide to 
those who are on the phone today as well as we’ll put together an 
executive summary of what was discussed during today’s talk.  
Thanks again, and everyone have a great afternoon.  

Kathryn: This concludes today’s conference.  All parties may disconnect.  

[End of Audio]
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