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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
Fort Lauderdale Division

In re: Case No. 18-12193-RBR
550 SEABREEZE DEVELOPMENT LILC. Chapter 11
Debror,
/
JINHONG WANG, ZUOYANG WANG, Adv. Pro. No 18- -RBR

JIANFA XIE, PINGNING GUO, TAO ZHANG,
YE TIAN, LIE LIN, XIA CAO, LIN MA,
TONG WANG, PENGXIANG NI, CHUNYAN
XU, RUI WANG, YI LIU, YUESHENG QIN,
JIANFENG HUANG, YUEE QING, ZHIWEN
YANG, ZUOLING HUANG, PEIHUA YANG,
and LIANSHAN JIA,

Plaintiffs,
\
LAS OLAS MEZZANINE BORROWER LLC,
RAY PARELLO, KEN BERNSTEIN, JACK
KESSLER, EUGENE KESSLER, THE
BANCORP BANK, and OCEAN HOTEL
LENDER LLC,

Defendants.

COMPLAINT AND OBJECTIONS TO PROOFS OF CLAIM

Plaintiffs, Jinhong Wang, Zuoyang Wang, Jianfa Xie, Pingning Guo, Tao Zhang, Ye Tian,
Lie Lin, Xia Cao, Lin Ma, Tong Wang, Pengxiang Ni, Chunyan Xu, Rui Wang, Yi Liu, Yuesheng
Qin, Jianfeng Huang, Yuee Qing, Zhiwen Yang, Zuoling Huang, Peihua Yang, and Lianshan Jia
(collectively, the “EB-5 Creditors”), sue Las Olas Mezzanine Borrower LLC (“Mezzanine

Borrower”), Raymond Parello (“Parello”), Ken Bernstein (“Bernstein”), Jack Kessler (“J.
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Kessler”), Eugene Kessler (“E. Kessler”), The Bancorp Bank (“Bancorp”), and Ocean Hotel
Lender LLC (“OHL”), and state as follows:

INTRODUCTORY STATEMENT

1. The EB-5 Creditors bring this adversary proceeding to recover money damages
against the parent company of the Debtor, Mezzanine Borrower, and the principals of Mezzanine
Borrower, Parello, Bernstein, J. Kessler, and E. Kessler (collectively, “Developer Group”) and
Bancorp for their fraudulent scheme to induce the EB-5 Creditors to each invest $500,000 in the
Seabreeze project. Bancorp’s interest in the Seabreeze project, a claim secured by real and
personal property of the Debtor, has been assigned to OHL. Therefore, the EB-5 Creditors bring
an equitable subordination claim against OHL, as successor to Bancorp, to subordinate OHL’s
claims in the Debtor’s estate to the claims of the EB-5 Creditors based on the following conduct
of Bancorp prior to the assignment of its secured claim to OHL: (a) at a time when Bancorp was
in control of the Debtor and, therefore, was an insider of the Debtor, it engaged in unfair and
inequitable conduct in connection with representations made to the EB-5 Creditors that caused
harm to the EB-5 Creditors to the extent of their claims in the vDebtor’s estate; or (b) Bancorp
engaged in egregious conduct by defrauding the EB-5 Creditors that caused harm to the EB-5
Creditors to the extent of their claims in the Debtor’s estate. The EB-5 Creditors also seek to
equitably subordinate the claims of the Developer Group.

JURISDICTION AND VENUE

2. This Court has subject matter jurisdiction over this proceeding pursuant to 28
U.S.C. § 1334(b). The equitable subordination claim against OHL and the Developer Group is a
core proceeding under 28 U.S.C. § 157(b)(2)(B), (K) and (O). The damages claims against
Mezzanine Borrower, Bancorp, Parello, Bernstein, J. Kesslel'; and E. Kessler are non-core
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proceedings that are otherwise related to the Debtor’s bankruptcy because of their relationship to
proofs of claim filed by the EB-5 Creditors against the estate, the Debtor’s role in the underlying
allegations, the relief these claims seek against the parent and principals of the Debtor, and
because the EB-5 Creditors seek joint and several liability against Debtor for these same claims.
Therefore, the Court has subject matter jurisdiction over thgse claims under 28 U.S.C. §
157(c)(1).

3. Venue is proper in this Court pursuant to 28 U.S.C. § 1409(a).

THE PARTIES

4, Xia Cao is a citizen of the People’s Republic of China who resides in Sugar Land,
Texas, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

5. Pingning Guo is a citizen of the People’s Republic of China who resides in Irvine,
California, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate. |

6. Jianfeng Huang is a citizen of the People’s Republic of China who resides in
Zhejiang, China, and has timely filed an unsecured claim in the principal amount of $500,000.00
in the Debtor’s estate.

7. Zuoling Huang is a citizen of the People’s Republic of China who resides in
Wilmington, California, and has timely filed an unsecured claim in the principal amount of
$500,000.00 in the Debtor’s estate.

8. Lianshan Jia is a citizen of the People’s Republic of China who resides in Allston,
Massachusetts, and has timely filed an unsecured claim in the pfincipal amount of $500,000.00

in the Debtot’s estate.
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9. Lie Lin is a citizen of the People’s Republic of China who resides in Jupiter,
Florida, and has timely filed an unsecured claim in the principél amount of $500,000.00 in the
Debtor’s estate.

10.  Yi Liu is a citizen of the People’s Republic of China who resides in Boulder,
Colorado, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

11. Lin Ma is a citizen of the People’s Republic of China who resides in Sunnyvale,
California, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

12.  Pengxiang Ni is a citizen of the People’s Republic of China who resides in
Bellevue, Washington, and has timely filed an unsecured claim in the principal amount of
$500,000.00 in the Debtor’s estate.

13, Yuesheng Qin is a citizen of the People’s Republic of China who resides in
Renton, Washington, and has timely filed an unsecured claim in the principal amount of
$500,000.00 in the Debtor’s estate.

14.  Yuee Qing is a citizen of the People’s Republic of China who resides in Chino
Hills, California, and has timely filed an unsecured claim in the principal amount of $500,000.00
in the Debtor’s estate.

15.  Ye Tian is a citizen of the People’s Republic of China who resides in Bothell,
Washington, and has timely filed an unsecured claim in the principal amount of $500,000.00 in
the Debtor’s estate.

16. Jinghong Wang is a citizen of the People’s Republic of China who resides in

Potomac, Maryland, and has timely filed an unsecured claim in the principal amount of
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$500,000.00 in the Debtor’s estate.

17.  Rui Wang is a citizen of the People’s Republic of China who resides in Somerville,
Massachusetts, and has timely filed an unsecured claim in the principal amount of $500,000.00
in the Debtor’s estate.

18. Tong Wang is a citizen of the People’s Republic of China who resides in Carmel,
Indiana, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

19.  Zuoyang Wang is a citizen of the People’s Republic of China who resides in
Cleveland, Ohio, and has timely filed an unsecured claim in the principal amount of $500,000.00
in the Debtor’s estate.

20. Jianfa Xie is a citizen of the People’s Republic of China who resides in Irvine,
California, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

21.  Chunyan Xu is a citizen of the People’s Republic of China who resides in Cary,
North Carolina, and has timely filed an unsecured claim in the principal amount of $500,000.00
in the Debtor’s estate.

22.  Peihua Yang is a citizen of the People’s Republic of China who resides in Rancho
Santa Margarita, California, and has timely filed an unsecured claim in the principal amount of
$500,000.00 in the Debtor’s estate.

23.  Zhiwen Yang is a citizen of the People’s Repﬁblic of China who resides in

Sammamish, Washington, and has timely filed an unsecured claim in the principal amount of

$500,000.00 in the Debtor’s estate.
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24. Tao Zhang is a citizen of the People’s Republic of China who resides in Irvine,
California, and has timely filed an unsecured claim in the principal amount of $500,000.00 in the
Debtor’s estate.

25. Mezzanine Borrower is a Florida limited liability company with its principal place
of business in Broward, Florida, and is the parent company of Debtor.

26. Parello is a citizen of the State of Florida. He is a natural person over the age of 21
and otherwise sui juris. On July 3, 2018, Parello filed Claim #60 against the Debtor’s estate.

27. Bernstein is a citizen of the State of Florida. He is'a natural person over the age of
21 and otherwise sui juris. On July 2, 2018, Bernstein filed Claim #55 against the Debtor’s
estate.

28.  J. Kessler is a citizen of the State of Florida. He is a natural person over the age of
21 and otherwise sui juris. On July 2, 2018, J. Kessler filed Claim #56 against the Debtor’s
estate.

29. E. Kessler is a citizen of the State of Florida. He is a natural person over the age of
21 and otherwise sui juris. On July 2, 2018, E. Kessler filed Claim #57 against the Debtor’s
estate.

30. Parello, Bernstein, J. Kessler, and E. Kessler, through a series of partnerships and
limited liability companies, own and control Mezzanine Borrower, which, in turn, owns and
controls Debtor.

31.  Bancorp is a Delaware state-chartered bank corporation with its principal place of
business in Wilmington, Delaware. On June 28, 2018, Bancorp filed Amended Claim #23-2 (the

“Amended Claim”) against the Debtor’s estate.
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32.  OHL is a Delaware limited liability company. On June 28, 2018, Bancorp
assigned the Amended Claim to OHL and, on July 3, 2018, filed notice thereof. [See Bankr.
ECF No. 86].

33. Plaintiffs are joined in this action because they assert rights to relief jointly,
severally, or in the alternative with respect to or arising out of the same transaction, occurrence,
or series of transactions or occurrences alleged and any questions of law or fact is common to all
plaintiffs will arise in the action. Defendants are joined in this action because any right to relief
is asserted against them jointly, severally, or in the alternative with respect to or arising out of
the same transaction, occurrence, or series of transactions or occurrences alleged and any
question of law or fact common to all defendants will arise in the action.

THE SOLICITATION AND PURPORTED INVESTMENT STRUCTURE

34. The “Seabreeze Project” is a partially-developed resort hotel located at 550
Seabreeze Boulevard, Fort Lauderdale, Florida, and is the Debtor’s only meaningful asset.

35.  The Developer Group obtained initial financing for the Seabreeze Project from
Bancorp in the form of a $21.5 million loan. Subsequently, the Developer Group sought
additional financing through two primary and interrelated sources: (i) an increase of the Bancorp
loan, and (ii) a loan from Las Olas Ocean Resort Partners, LP (the “Mezzanine Lender”), which
was funded by 60 individual foreign investors participating iﬁ the U.S. government’s EB-5
immigrant visa program (the “EB-5 Program”). As discussed below, the increase of the Bancorp
loan was conditioned upon the EB-5 fund raising.

36. The EB-5 Program, administered by the U.S. Citizenship and Immigration
Services (“USCIS”), permits qualified foreign investors to obtain U.S. lawful permanent

residence by investing in a commercial enterprise that meets certain qualifications, including
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creating or preserving at least ten jobs per investor.

37. In 2012, the Developer Group, operating through Parello, J. Kessler, E. Kessler,
and Bernstein, began soliciting investors interested in participating in the EB-5 Program to raise
money for the development of the Seabreeze Project (although pitched to the EB-5 Creditors as
the “Las Olas Ocean Resort”).

38.  To facilitate the EB-5 capital raising, the Developér Group created the Mezzanine
Lender as the entity to do the offering and solicit the EB-5 investments. As controlling
principals, Parello, J. Kessler, E. Kessler and Bernstein controlled the EB-5 offering process.

39. In connection with the EB-5 offering, the Mezzanine Lender prepared and issued
offering documents for the Project, including a Private Placement Memorandum (the “PPM”), a
Limited Partnership Agreement and a Subscription Agreement, as well as marketing brochures,
PowerPoint presentations and other marketing materials.

40. The Developer Group reviewed and approved the offering documents and the
marketing materials used for the Project and disseminated these documents to potential EB-5
investors, including EB-5 Creditors, to solicit investments.

41. E. Kessler represented himself to the EB-5 Creditors as being the “Owner/Partner”
for the Seabreeze Project. |

42, J. Kessler represented himself to the EB-5 Creditors as being the “Legal
Counselor” for the Seabreeze Project.

43. Bernstein represented himself to the EB-5 Creditors as being the “General
Counselor” for the Seabreeze Project.

44.  Parello represented himself to the EB-5 Creditors as being the “Director of

Finance” for the Seabreeze Project.
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45. At the same time the Developer Group sought to raise EB-5 capital, the Developer
Group also sought to increase the existing loan amount from Bancorp.

46. Bancorp agreed to increase the loan amount to the Developer Group for the
Seabreeze Project in the form of a new $50 million construction loan, but made such an increase

expressly contingent on the Developer Group raising over $15 million “in sold, confirmed and

funded EB-5 subscriptions.” Bancorp even acknowledged that the Seabreeze Project was to be
managed in accordance with the requirements of the EB-5 Program. A copy of Bancorp’s May
31, 2012 correspondence to Parello (the “May 31 Letter”) agreeing that the Project would be
funded by EB-5 investors is attached hereto as Exhibit One.

47. In Exhibit A to the May 31 Letter, Bancorp, to encourage EB-5 investor
participation in the Project, described a provision it would include in the loan documents to
protect the EB-5 Creditors from a loan monetary default by the Debtor and on which the EB-5
Creditors relied:

In the event of an uncured monetary default by Seabreeze
Development Corp, LLC, the Bank is amenable to releasing one
(1) unit to each EB-5 investor up to a total of sixty (60) units of the
proposed total of one hundred thirty-nine (139) to be constructed.
Each EB-5 investor will be responsible for all closing costs (title,
transfer taxes, etc.) as applicable to effectuate such transfer.

48.  Later, on July 16, 2012, Bancorp sent another letter (the “July 16 Letter”) to
Parello on which the EB-5 Creditors relied which underscored the protection for the EB-5
investors that would be included in Bancorp’s loan documents:

Per our recent conversation, I am writing to clarify the point (the
asterisk footnote regarding the event of an uncured monetary
default of the Seabreeze Development Corp, LLC) on the proposed
structure of the construction financing. It is, indeed, The Bancorp

Bank’s intent to include this provision (that each EB-5 investor
shall be entitled to one (1) unit up to sixty {(60) units of the one-
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hundred thirty-six (136) units to be constructed) in all of our future
term sheets and final loan documentation. (Emphasis Added.)

A copy of the letter is attached as Exhibit Two.

49.  Put differently, Bancorp represented that the EB-S‘Creditors’ investment would be
protected in the event that Debtor failed to pay on its loan and reiterated its intent to include such
a provision. Bancorp agreed that, in the event of an uncured monetary default by the Debtor,
“each EB-5 investor shall be entitled to one (1) unit up to sixty (60) units of the one-hundred
thirty-six (136) units to be constructed.” The sixty units that Bancorp would release from its
collateral base was no coincidence. The EB-5 component of the deal was $30 million, which
was raised by soliciting 60 foreign investors to invest $500,000 each.

50. Bancorp made these representations knowing and intending that they would be
shown to the EB-5 Creditors as part of the Developer Group’s EB-5 fundraising.

51. Indeed, the Developer Group included the 1'ep1'eseﬁtations from Bancorp regarding
the sixty units in the presentations they used to solicit the EB-5 Creditors. A copy of the
solicitation presentation shown to the EB-5 Creditors and on which they relied is attached hereto
as Exhibit Three.

52.  In the process of soliciting the EB-5 investments, the Developer Group
disseminated the May 31 Letter and July 16 Letter to the EB-5 Creditors. Indeed, a centerpiece
of the Developer Group’s pitch was the protection of the EB-5 Creditors’ investment in the event
the Debtor failed to perform its monetary obligations on its construction loan.

53.  To provide an added sense of false comfort to the EB-5 Creditors and as a further
inducement to get them to invest, the Developer Group issued a letter on “Las Olas Ocean
Resort” letterhead purporting to confer upon the EB-5 Creditors a right to terminate their

investments and receive a full refund if they were not provided the hotel units as collateral. The
10
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letter thus states that the investors could terminate their subscription agreement or limited
partnership interest and receive a full refund of the $500,000 investment amount and $50,000
administrative fee if, “[i]n the event of an uncured monetary default of the Borrower’s
construction financing, the investor will not have an enforceable first position security interest in
at least one hotel room in the hotel project.”

54.  This purported refund right was illusory and knowﬁ to be illusory by the Developer
Group, and was only conveyed to the EB-5 Creditors to falsely assure them they had the required
investment protection. What the Developer Group did not state was that the Bancorp loan
documents would not and, in fact, eventually did not include the promised provisions. This
letter, signed by Parello, is attached hereto as Exhibit Four.

55. Based on these clear representations by Bancorp and the Developer Group, the EB-
5 Creditors reasonably thought that should Debtor incur a monetary default on Bancorp’s senior
loan, as was eventually the case, they would each have one unit in the project as security for their
investment.

56. In reliance on the above representations, the EB-5 Creditors invested $500,000
each in Mezzanine Lender, a Florida limited partnership.

57. The Mezzanine Lender in turn loaned the sum of the EB-5 investors’ proceeds
(i.e., $30 million total and $10.5 million from EB-5 Creditors) to Mezzanine Borrower (the “EB-
5 Loan”), which then used those funds as capital contributions to.the Debtor.

58. However, Bancorp never intended to release units in the Seabreeze Project to the
EB-5 Creditors in the event of an uncured monetary default by Debtor and never intended to
include such a provision in its loan documents. Nor did Bancorp or the Developer Group advise

the EB-5 Creditors that the loan documents did not include such a provision.
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59.  Similarly, the Developer Group never intended that the EB-5 Creditors would get a
unit of the Seabreeze Project if there were a monetary default on the Bancorp construction loan
prior to completion of construction. Instead, Bancorp and the Developer Group issued these
letters to the EB-5 Creditors to induce their investment in the Seabreeze Project.

60.  Confirming the falsity of their representations and.actions, when the loan between
Bancorp and Debtor (the “Bancorp Loan”) was closed, the Bancorp Loan documents were
deliberately drafted so that Bancorp would only release the sixty units to the Mezzanine Lender
upon the occurrence of nine additional conditions not included in the letters given to the EB-5
Creditors, the most significant being that the Project had completed and a permanent certificate
of occupancy issued to it. This added condition for release of units to the EB-5 Creditors made
Bancorp’s investor protection promises in its letters nearly meaningless and thereby drastically
reduced Bancorp’s credit risk.

61. These conditions were never disclosed to the EB-S Creditors despite being
contrary to the representations made to them and on which they relied in making their
investment.

62.  While all other parties to the Bancorp Loan were represented by counsel, the
Developer Group permitted the Bancorp Loan to close without any legal representation for the
Mezzanine Lender, thus ensuring that the Mezzanine Lender’s interests, and ultimately the
interests of the EB-5 Creditors, were not protected.

63. The fraud committed against the EB-5 Creditors was compounded by the
Developer Group’s other actions and omissions that left the EB-5 Creditors further exposed to a

default by the Debtor.
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64. As part of the EB-5 Loan documents, the Mezzanine Borrower granted a first
priority security interest in all of its equity interests in the Debtor to the Mezzanine Lender (the
“Pledge”). However, to be properly perfected under legal requirements, the Pledge needed to be
recorded. |

65.  The Developer Group deliberately failed to have the Pledge recorded to perfect the
Mezzanine Lender’s security interest over the Mezzanine Borrower’s equity interests in the
Debtor.

66.  The Developer Group never informed the EB-5 Creditors that they would not have
the hotel units. as collateral as represented or that the Pledge had not been recorded. The
Developer Group never informed the EB-5 Creditors that these obstacles could (and, in fact,
would) impede their ability to safeguard their investment. Nor did the Developer Group provide
the EB-5 Creditors with a copy of the executed Bancorp Loan or EB-5 Loan documents.

67. In reliance on these misrepresentations and omissions, the EB-5 Creditors each
invested their $500,000 in the Mezzanine Lender to become a limited partner and, because they
were not told that the Bancorp Loan documents eliminated (or never contained) their right to a
unit as protection against a pre-completion monetary default, they did not exercise their right as
set forth in the letter issued by the Developer Group to cancel the investment.

68. The EB-5 Creditors would not have invested in the Mezzanine Lender had they
known that, in the event of a default prior to completion of construction, Bancorp would not
release the sixty units to the Mezzanine Lender to satisfy the repayment of the EB-5 Loan.

69. Bancorp benefitted from this scheme by ensuring that the project it was funding
would have substantial capital investment from the EB-5 Creditors thereby minimizing

Bancorp’s credit risk.
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70.  The Developer Group benefitted from this scheme by obtaining funds from the
EB-5 Creditors to capitalize the Seabreeze Project.

71.  All told, the EB-5 Creditors were duped into beiieving their investments in the
Mezzanine Lender would be protected from a monetary default on the Bancorp Loan through
Bancorp’s obligation to release its lien from sixty units in the project and through Mezzanine
Borrower’s pledge of its equity interest in the Debtor.

72. Based on the fraud as set forth herein, the EB-5 Creditors in fact were left without
any protection in the event of such default other than through resort to the judicial process,
necessitating this Complaint.

THE PROJECT FAILS

73.  Unknown to the EB-5 Creditors, the Seabreeze ?foject suffered heavily from the
Developer Group’s mismanagement.

74.  The Seabreeze Project, which was scheduled for a March 2017 completion date,
will likely require over one year of construction and many millions of dollars more in funding to
complete it.

75. In late 2017, the Debtor defaulted on the Bancorp Loan by, among other things,
failing to pay Bancorp interest payments due on the Bancorp Loan.

76.  In furtherance of the Developer Group’s indifference toward the EB-5 Creditors,
the Developer Group approached Bancorp with a purported plan to eliminate the $30 million EB-
5 Loan through a pre-packaged bankruptcy or other restructuring scheme, which would leave the
EB-5 Creditors with no recourse.

77.  In January 2018, Bancorp filed a foreclosure actioh against the Debtor captioned:
The Bancorp Bank v. 550 Seabreeze Development LLC et al., No. 0:18-cv-60171-RNS (S.D.

14




Case 18-01277-RBR Doc 1 Filed 07/16/18 Page 15 of 22

Fla.) (the “Foreclosure Action”).

78.  On the eve of Bancorp’s hearing on its motion to appoint a receiver over the
Seabreeze Project, the Debtor filed for relief under Chapter 11 of the Bankruptcy Code.

79. It was not until Bancorp filed the Foreclosure Action and the EB-5 Creditors hired
undersigned counsel to evaluate their rights in connection with the Seabreeze Project that the
EB-5 Creditors discovered that their investments in the Mezzanine Lender were not as
represented.

80.  Bancorp then assigned the Amended Claim to OHL, which now stands in the shoes
of Bancorp for purposes of the EB-5 Creditors’ equitable subordination claim.

81.  As a result of the Debtor’s actions alleged herein,l the EB-5 Creditors filed Claim
#s 3234, 36-46, and 48-54 in this case.

COUNT I - FRAUD IN THE INDUCEMENT
(Against the Developer Group & Bancorp)

82.  The EB-5 Creditors re-allege and incorporate paragraphs 1-81 above as if fully set
forth herein.

83.  The Developer Group and Bancorp made misrepreeentations to the EB-5 Creditors
regarding the nature of their investment in the Mezzanine Lender. Specifically, Bancorp and the
Developer Group issued letters to the EB-5 Creditors representing that the Bancorp Loan would
provide for one unit of the Seabreeze Project to each EB-5 Creditor in the event of an uncured
monetary default by the Debtor.

84.  The Developer Group and Bancorp did not intend to document the Bancorp Loan
in accordance with the representations made to the EB-5 Creditors about investment protections
they would be afforded if there were a monetary default on the Bancorp Loan and on which they

relied and, in fact, did not provide terms in the Bancorp Loan as represented. Thus, the
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representations to the EB-5 Creditors were false and the Developer Group and Bancorp knew
they were false.

85.  These representations were material to the EB-5 Creditors decision to invest in the
Mezzanine Lender because they involved the EB-5 Creditors’ protections in the event of default.

86. Despite knowing that these representations were false and that the EB-5 Creditors
would rely on them in making their decision to invest in the Mezzanine Lender, the Developer
Group and Bancorp never provided the EB-5 Creditors with a copy of the executed Bancorp
Loan documents or otherwise advised them that the Bancorp Loan documents were not drafted
or executed as represented.

87. The EB-5 Creditors relied on the representations from Bancorp and the Developer
Group and invested in the Mezzanine Lender.

88.  After the EB-5 Creditors made their investments, the Developer Group and
Bancorp had a duty to disclose that the Bancorp Loan documents as drafted or executed did not
provide them the investment protection as represented. Their failure to do so constitutes a
material omission on which the EB-5 Creditors relied. Had the Developer Group and Bancorp
provided this information, the EB-5 Creditors would have exercised their right to cancel their
investments and to receive a full refund.

89. The Developer Group and Bancorp intended for the EB-5 Creditors to rely on
these misrepresentations and omissions to ensure sufficient fundraising for the Seabreeze Project
while also maximizing their interests in thé project in the event of default.

90. As a result of the Developer Group and Bancorp’s fraudulent misrepresentations
and omissions directed at the EB-5 Creditors, the EB-5 Creditors were damaged because they

invested their funds in a venture they thought would provide protection against Debtor’s default
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and, now that Debtor and thus the Seabreeze Project is in bankruptcy, face the possibility that
their investments in the Mezzanine Lender may be rendered worthless and lose their eligibility
for permanent residency in the United States.

WHEREFORE, the EB-5 Creditors demand judgment against the Developer Group and
Bancorp for compensatory damages, together with interest at the:maximum rate allowable, along
with such other relief the Court deems just and proper.

COUNT II - CIVIL CONSPIRACY
(Against Developer Group & Bancorp)

91. The EB-5 Creditors re-allege and incorporate paragraphs 1-81 above as if fully set
forth herein.

92. The Developer Group, acting through Parello; J. Kessler, E. Kessler, and
Bernstein, and Bancorp, conspired to defraud the EB-5 Creditors into believing their investment
in the Mezzanine Lender would be secured, in part, by a unit in the Seabreeze Project. The
Developer Group and Bancorp did this to ensure sufficient fundfaising for the Seabreeze Project
while also maximizing their interests in the project in the event of default.

93, The Developer Group, acting through Parello, J. Kessler, E. Kessler, and
Bernstein, acted in furtherance of the conspiracy by disseminating the misleading letters issued
by Bancorp and the Developer Group, emphasizing such misrepresentations, actively soliciting
the EB-5 Creditors’ funds using those misrepresentations, receiving and spending the EB-5
Creditors’ funds, and by drafting and executing the Bancorp Loan documents that did not contain
the provisions as represented to the EB-5 Creditors.

94. Bancorp acted in furtherance of the conspiracy by issuing the May 31 Letter and
the July 16 Letter and then changing the terms of the Bancorp Loan documents that were

executed to materially reduce or eliminate the EB-5 Creditors’ investment protection.
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95.  As aresult of the Developer Group and Bancorp’s conspiracy to defraud the EB-5
Creditors, the EB-5 Creditors were damaged because they invested their funds in a venture they
thought would provide some protection against Debtor’s monetary default and, now that Debtor
and thus the Seabreeze Project is in bankruptcy, face the possibility that their investments in the
Mezzanine Lender may be rendered worthless and lose their eligibility for permanent residency
in the United States.

WHEREFORE, the EB-5 Creditors demand judgment against the Developer Group and
Bancorp for compensatory damages, together with interest at the maximum rate allowable, along
with such other relief the Court deems just and proper.

COUNT III - AIDING AND ABETTING FRAUD
(Against Bancorp)

96. The EB-5 Creditors re-allege and incorporate paragraphs 1-81 above as if fully set
forth herein.

97.  The Developer Group, acting through Parello, J. Kessler, E. Kessler, and
Bernstein, and Bancorp, defrauded the EB-5 Creditors into believing their investment in the
Mezzanine Lender would be secured, in part, by a unit in the Seébreeze Project. The Developer
Group and Bancorp did this to ensure sufficient fundraising for the Seabreeze Project while also
maximizing their interests in the project in the event of default.

98.  Bancorp thus had actual knowledge that the Developer Group sought to defraud
the EB-5 Creditors by tricking them into investing in the Mezzanine Lender.

99.  Bancorp provided substantial assistance to the Developer Group by providing
Parello, J. Kessler, E. Kessler, and Bernstein the May 31Letter and July 16 Letter with the intent
and understanding that such correspondence would be shown to the EB-5 Creditors to encourage

them to invest in the Mezzanine Lender.
18
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100. Without these clear representations from Bancorp (the proposed secured lender),
the Developer Group’s plan to defraud the EB-5 Creditors would not have worked.

101.  As a result of the Developer Group and Bancorp’s scheme to defraud the EB-5
Creditors, and Bancorp’s assistance in furtherance thereof, the EB-5 Creditors were damaged
because they invested their funds in a venture they thought would provide protection against
Debtor’s default and, now that Debtor and thus the Seabreeze Pfoject is in bankruptcy, face the
possibility that their investments in the Mezzanine Lender may be rendered worthless and lose
their eligibility for permanent residency in the United States.

WHEREFORE, the EB-5 Creditors demand judgment against Bancorp for compensatory
damages, together with interest at the maximum rate allowable, along with such other relief the
Court deems just and proper.

COUNT 1V — EQUITABLE SUBORDINATION: OBJECTION TO CLAIMS
(Against Developer Group and OHL)

102. The EB-5 Creditors re-allege and incorporate paragraphs 1-81 above as if fully set
forth herein.

103. OHL is the holder, as Bancorp’s assignee, of the Amended Claim (i.e., Claim #23-
2).

104. The Developer Group filed Claims #55, 56, 57 and 60.

105. Bancorp filed the Amended Claim based on the indebtedness owed by the Debtor
to Bancorp under the Loan.

106. Bancorp exercised a position of influence and control over the Debtor since before
the Seabreeze Project commenced. Specifically, Bancorp made its Bancorp Loan subject to the
Developer Group raising funds from the EB-5 Creditors and paﬁicipated in the representations

that helped the Developer Group raise the EB-5 Creditors’ investment funds. Such control by
19
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Bancorp made it an insider of the Debtor. In addition, Bancorp and the Developer Group were
de facto partners (with Bancorp having more bargaining leverage) in seeking and obtaining the
$30 million financing through the EB-5 offerings to protect their joint and respective interests
while ensuring funding for the Seabreeze Project.

107. Bancorp made the Bancorp Loan knowing that it Was not as represented to the EB-
5 Creditérs and knowing that the EB-5 Creditors’ funds would be used in the Project, mitigating
Bancorp’s credit risk.

108. During the course of construction, Bancorp also exercised control over the use of
funds from the Mezzanine Lender and from its Bancorp Loan, as well as the progress at the
Seabreeze Project. Since at least June 2015, Bancorp had a dedicated consultant for the
Seabreeze Project who would, for example, meet with the Developer Group and contractors,
inspect the property, and review draw requests.

109. Bancorp thus tightly controlled the Developer Group’s funds and activities with
respect to the Seabreeze Project.

110. Accordingly, Bancorp is an insider claimant as it relates to the Debtor’s estate, and
its Amended Claim is an insider claim.

111. As an insider, Bancorp unjustly enriched its position as senior lienholder on a well-
capitalized development by using bait-and-switch tactics to trick the EB-5 Creditors to invest in
the Mezzanine Lender and deploy their funds in the Seabreeze Project. Similarly, the Developer
Group were insiders of the Debtor and their actions as alleged were unjust and inequitable
toward the EB-5 Creditors and damaged the EB-5 Creditors.

112.  Even if Bancorp is not considered an insider, Bancorp’s acts, representations and

omissions directed to the EB-5 Creditors constitute egregious conduct, because such conduct is
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fraudulent and furthered the scheme of the Developer Group.

113. Specifically, Bancorp wrote the May 31 Letter and the July 16 Letter with the
intent and understanding that such correspondence would be shown to the EB-5 Creditors to
encourage them invest in the Mezzanine Lender, and it drafted énd executed the Bancorp Loan
documents that did not contain the provisions as represented to the EB-5 Creditors.

114. The actions of Bancorp and the Developer Group directly resulted in harm to the
EB-5 Creditors. Without Bancorp’s misrepresentations, concealment, and assistance to the
Developer Group in soliciting the EB-5 Creditors’ $500,000 investments, the EB-5 Creditors
would not have invested in a venture and would not presently be in risk of losing their funds and
their eligibility for permanent residency in the United States.

115. Instead, without Bancorp’s and the Developer Group’s improper and egregious
conduct, the EB-5 Creditors would have invested in a safer EB-5 project or, had Bancorp
followed through with its representations, the EB-5 Creditors would have an interest superior to
that of Bancorp in units in the Seabreeze Project.

116. OHL, as assignee, stands in the shoes of Bancoria with respect to the Amended
Claim, such that, if Bancorp’s pre-petition conduct warranted subordination, the Amended Claim

must be subordinated notwithstanding its new holder.
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WHEREFORE, the EB-5 Creditors demand judgment, pursuant to 11 U.S.C. § 510(c)
and 105(a), against OHL and the Developer Group subordinating their Claims to the claims of

the EB-5 Creditors, along with such other relief the Court deems just and proper.

Date: July 16, 2018 Respectfully submitted,

LEVINE KELLOGG LEHMAN
SCHNEIDER + GROSSMAN LLP
Counsel for the EB-5 Creditors
Citigroup Center, 22" Floor
201 South Biscayne Boulevard
Miami, FL. 33131

Telephone (305) 403-8788
Facsimile (305) 403-8789

By: /s/ Thomas R. Lehman
JEFFREY C. SCHNEIDER, P.A.
Florida Bar No. 933244
Primary: jes@lklsg.com
Secondary: lv@lklsg.com
THoMAS R. LEHMAN, P.A.
Florida Bar No. 351318

Primary: tri@lklsg.com
Secondary: ar@lklsg.com

MARCELO Di1Az-CORTES, ESQ.
Florida Bar No. 118166
Primary: md@lklsg.com

Secondary: ah@lklsg.com

-and-

REID & WISE LLC
Counsel for the EB-5 Creditors

By: /s/ Matthew Sava
Matthew Sava, Esq.

Han Liang, Esq.

Pro hac vice

One Penn Plaza, Suite 2015
New York, NY 10119

P : 212-858-9968
C:917-885-2430
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The Bancorp Bank

<

May 31, 2012

Mr. Ray Parello

¢/o 550 Seabreeze Development Corp LLC
11900 Biscayne Boulevard-Suite 700
Miami, FL 33181

RE: Construction Financing for 550 Seahreeze Boulevard, Ft. Lauderdale, FL

Dear Ray,

I am writing to follow up on our recent conversation and to confirm to you that Bancorp Bank
has preliminarily approved construction financing for the 550 Seabreeze Boulevard project (139 Indigo
hotel rooms + Senor Frogs restaurant space). As discussed, Bancorp Bank would commit the financing
necessary to complete the project, as outlined in Exhibit A; once your group has acquired a level
exceeding $15,000,000 in sold, confirmed and funded EB-5 subscriptions. Of course any financing
would still be subject to all of our normal final underwriting criteria.

The bank has been supportive of this project from the beginning and we remain very excited
that this will be a most successful project from both a development standpoint as well as from an EB-5
investment standpoint. Please feel free to contact me at any time with any questions in this regard.
Thank you for the opportunity to be of service to you and your team. | look forward to progressing to
the “construction phase” of the project in the near future.

Very sincerely ypurs,

o chol o [din

Michael D. Schreiber
Senior Vice President

: www.TheBancorp.com B215.441.1450 [ 215.441.1455

- 626 Jacksonville Road, Suite 105, Warminster, PA 18974 Banking Services Provided by The Bancorp Bank :;::.9 EQ'_C_
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Exhibit A

This Exhibit A is attached to the Bancorp Letter dated May 31, 2012 to Seabreeze Development Corp
LLC. This exhibit is for discussion purposes only and NOT a commitment to lend. The loans outlined
herein are subject to all normal underwriting for a loan of this type and nature and is subject to formal
approval by our Loan Committee,

Loan Amount
Loan Type
Interest Rate

Loan Repayment

Term

Collateral*

Loan Fee

Exit Fee

Loan #1 — 515 Seabreeze
$7,500,000

Construction

1-month LIBOR + 300 bps

interest only payments due monthly

Three years (36 months)

1st lien mtg 515/2nd lien mtg 550

2.50% ($187,500)

2.50% ($187,000)

Loan #2 — 550 Seahreeze
$38,500;000
Construction

1-month LIBOR + 300 bps

Interest only payments
due monthly

Three years (36 months)

1st lien mtg 550/2nd lien
mtg 515

2.50% ($962,500)

2.50% ($962,500)

*In the event of an uncured monetary default by Seabreeze Development Corp, LLC, the Bank is
amenable in releasing one (1) unit to each EB-5 investor up to a total of sixty (60) units of the proposed
total of one hundred thirty-nine (139) to be constructed. Each EB-5 investor will be responsible for all
closing costs (title, transfer taxes, etc.) as applicable to effectuate such transfer.
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D
The Bancorp Bank

July 16, 2012

Mr. Ray Parello

c/o 550 Seabreeze Development Corp LLC
11900 Biscayne Boulevard-Suite 700
Miami, FL 33181

RE: Construction Financing for 550 Seabreeze Boulevard, Ft. Lauderdale, FL

Dear Ray,

Per our recent conversation, | am writing to clarify the point (the asterisk footnote regarding the
event of an uncured monetary default of the Seabreeze Development Corp, LLC) on the proposed
structure of the construction financing. It is, indeed, The Bancorp Bank’s intent to include this provision
(that each EB-5 investor shall be entitled to one (1) unit up to sixty (60) units of the one-hundred thirty-
six (136) units to be constructed) in all of our future term sheets and final loan documentation. Again,
the individual investor will be responsible for all closing costs (title, transfer tax, etc.) associated with
any such transfer. | trust that this clarifies the bank’s position. We continue to look forward to
providing the construction financing for this exciting project and appreciate that opportunity.

Very smcerely youss,

Mn hael D. Schrelber %\/\

Senior Vice President

www.TheBancorp.com B215.441.1450 l215.441.1455

- 626 Jacksonville Road, Suite 105, Warminster, PA 18974
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LAS OLAS OCEAN RESORT

To: EB-5 investor

General Partner Damon J. Viruoso on behalf the General Pariner of Las Olas Ocean Resort Partners LP, 8
Delaware limited partnership (the "Partnership”), and Ray Parello, Partner, 660 Seabreeze Development,
LLC a Florida limited liability company ("Developer”) state as follows:

The above-named prospective EB-5 investor, or Limited Pariner, as the case may be, herein "Investor,”
despite any contrary provisions in the applicable Private Placement Memorandum, Subscription Agreement,
and/or Limited Parinership Agreement, may, prior to closing on the loan from the Partnership to Las Olas
Mezzanine Borrower, LLC Holding Company, LLC ("Borrower"), upon occurrence of any of the events listed
below, terminate In writing his Subscription Agreement and his Limited Partnership interest. Upon such
termination, the General Partner and the Developer shell direct the relevant Escrow Agent to retum within a
reasonable time the full $500,000 investment amount and the full $50,000 Administrative Fee, without
interest.

The events which will precipitate the termination rights listed in this document shall be:

1) The General Partner has after reasonable inquiry made to Borrower received material information that
Borrower has no reasonable likelihood of paying the expected 1.3% loan interest rate to the Partnership;
andlor

2) In the event of an uncured monetary default of the Borrower's construction financing, the Investor wilf not
have an enforceable first position security interest in at least one hotel room in the hotel project to be
developed at 550 Seabreeze Boulevard, Fort Lauderdale, Florida (the "Project”); and/or

3) The Borrower will not have a reasonable construction completion guaranty from a reputable entity in the
amount of the Investors' aggregate Investment amount,

Investor has the sole responsibllity for notifying USCIS appropriately if Investor terminates his Subscription
Agreement and withdraws from the Partnership. However, the undersigned partnership and Developer
reserve the right In their sole discretion to inform USCIS as they deem appropriate if Investor terminates his
Subscription Agreement and withdraws from the Partnership. Investor is hereby notified that the terms of this
letter may be disclosed to any and all other potential EB-6 investors in connection with the Project. Investor
may not assign any rights or delegate any obligations arising from this letter. This letter Is only binding if
signed by an authorized representative of both Las Olas Ocean Resort Partners LP and 550 Seabreeze
Development, LLC.

. Las Olas Ocean eso‘l\ Partners LP

Parello, PArtner

Las Olas Ocean Resort | ¢/o019485 Biscayne Blvd, Suite 400 | Aventura, FL 33180 | Tel:305-937-6200 | Website: LasOlasEB5.Com

|
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